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Before Dalip Singh and Agha Haidar JJ.

G AU H AE (D ependant) Appellant
vorsus

Civil Appeal No- 3017 of 1924-

CiLstom— Alienation— necessity— expenses on second mar
riage— after first tu'ifê s death.

Held, that on. g-eneral priiiciples tliere is no reason wliy 
tlie expenses incurred on tlie secojid marriage of an agricul
turist in tlie Piinjab should not te  considered a legal neces
sity.

Mvliammad Din v. Tha îar Singh (1), distingnislied.

Second appeal from the decree of Lala Chuni Lai, 
District Judge, Gurda^'vur, dated the 6th August 
192A, reversing that of Pandit Daidat Rmn, Snhordi- 

■nate Judge, 2nd class, GtLfdasfur, dated the 2^nd 
.Fehniary 192 A.

N a w a l K ish o r e , for Appellant.
iV m o fo T  Respond'ents.

The jnd'gment of the Court was delivered by—
A g h a  H a t d a r  J . — The facts leading up to the

present appeal are as follows :-—Lalla, defend.ant No'.
1, and Gauhar, defend'ant 'No. 2, were brothers. By 
a sale deed, dated the 3rd Jamiary, 1917, I.alla trans
ferred the property in suit to Gauhar, defendant
No. 2, far a Slim of Rs. 1,500. The son o f Lalla,
:na.mely, Shafi Muhammad, has brought the present 
suit for a dteclaration that the alienatiQn of the year 
1917 shall not affect his reversionary interests on the 
death o f the alienor. The trial Court dismissed the
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1929 plaintiff’s suit. The plaintiff ij'-eiit up in appeal to
G a u h a h  the District Judge. The learned 'District Judge only

maintained the two items o f Es. 82 and Rs. 850 out 
S h a f i  M u h a m - . n 1 ■

MAD. or the sale consideration. As to the rest oi the items
detailed at page 7 of the paper book, he allowed j:he 
plaintiff’ s claim subject to the proviso that Avhen' 
.succession opens the plaintiff shall be entitled to get' 
possession of the property in suit on payment of 
Rs. 932. The defendant has come ,up> to this Court 
in second appeal. It is to be regretted tha-t the re
spondent is not represented in this Court.

The main point which was argued before us is 
the item of Rs. 400 which, according to the sale deed 
in suit, was taken to meet the expenses of the con
templated marriage of the alienor, I.alla. The 
learned Judge has held that because Lalla was a man 
agedi about 45 and had a. son alive, therefore, the: 
marriage which he proposedi to enter into was not 
a, legal and valid necessity and his son was not bound 
by the aliena,tion to the e,xtent of Ks. 400. W e think 
there is a considerable force in the argument put 
forward by the appellant. He contends that the- 
first marriage being admittedly a necessity in the- 
case o f a bachelor, there is no reason why a second' 
marriage should not be held. tO' be a necessity asi weir 
and the fact that the alienor had a son alive does not 
make any difference. The case of Muhammad Din- 
and others Thahar Bingh and Jhanda Singh (1), 
quoted by the Ipwer appellate Court in support o f tlier 
proposition that the marriage of Lalla in the circum
stances o f the present case was not a legal necessity 
casanot be treated as a binding authority as regards 
the question before us. It is true that there a rr
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cei'taiii observations in MuJianimad Din v. Thakar 1929
Singh (1) which seem to lend some support to the q-auhau
plaintiff’s contention, but having regard to the fact  ̂
that the appeal was dismissed because the necessary' 
icertifica,te under section; 41 (3) o f the Punjab Courts 
Act was not forthcoming the said observations as to 
the validit}^ or otherwise o f the necessity can only be 
treated as a mere obiter dicta. We have to consider 
the matter on general principles and we dO' not see 
■any reason why the second marriage of an agricul
turist in the Punjab, even if he has a son alive by 
his first wdfe, should not be considered a legal necessity.
We, therefore, allow’ this item of Rs. 400.

Now- remain three items, namely, 3, 4 and 5. The 
total of these items comes tô  about Rs. 168 only. The 
amount of the sale con.sideration is Rs. 1,500 and con
sideration anxi necessity having been proved for a sum 
of Rs. 1,332, the balance of Rs. 168 is a comparatively 
small sum a.nd the mere fact that the defendant can
not prove necessity for the *same should not prevent 
him from retaining the property which he had obtained 
under the sale deed, dated the 3rd January, 1017.

We, therefore, allow the appeal and modifying 
the decree o f the low êr appellate Court dismiss the ■ 
plaintiff’s suit with costs in all Courts.
A . JV. C. , ■

A'p'peal acce'pted.

yOL. X l] LAHORE SERIES. , 23

(1) (1921) 60 I. C. 461.


