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P U N J A B  AND OTHERS (PLAINTIFF s) A p p e l la n t s  
—̂  versus

July 2. K A T H A  AND OTHERS ( D e f e n d a n t s )  E e s p o n d e n t s .

Civil Appeal No. 2202 of 1927.

Indian Evidence Act, I  of 1872, sections 107, 108 Suit 
for j)Os&ession —  hy re'uersioners —  dismissal -of— on failing to 
prove either the death of last holder or that he had 7iot teen  
heard of for seven years— whether such finding amounts to a 

finding tltM he was then alive— Limitatioi^— starting *4-
G. having mortgaged Ms ancestral landsj liis reversioners 

sued for a declaration tliat tlie alienation should not aSect 
tlieir reversionary riglits on liis deatli. G. -went away in 1916, 
In 191S and again in 1924 tlie reversioners sued for possession 
of tlie mortgaged property, but failed (tlie last of the two suits 
being- finally dismissed on 9tli Marcli 1926) on tlie finding that 
tliey Bad not proved G^s death or that he had not been heard 
of for seven years. On 6th August 1926, the reversioners in
stituted the present suit asking for possession of the land on 

the ground that seven years had then elapsed since G. had 
been }ii>ard of. Plaintiffs contended that the suit was -within 
limitation, firstly, because the cause of action only accrued 
■when it could be presumed that G. was dead, which presump
tion only arose at the expiry of seven years from the tdm© 

that G. was last heard o f; and secondly, even if tlie cause of 
action accrued on the death of G. it should be presumed that 
G. was alive in 1924, the appellants’ suit filed in that year 
having been dismissed on the ground that they had failed to 
prove he was dead, the finding in that case having amounted 
to a finding based on the provisions of section 107 of the Evi
dence Act, that <S'. was then alive; and, having regard to the 
provisions of section 108, that the vntis of proving that G. 
wa,s not dead or had died more than thrlee years before the 
, 4ate of this suit, lay on the defendants.

ffeld, that the suit had been rightly dismissed; the 
lilaintiSs having failed to prove that they had broTight th.eir 
suit within three years of demise.
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For, the decision in ilie of 1924, tLat the death of 11131 
■G. liad not Leeii proved, did not amoiint to a finding i'liat lie 
was then alive; and, G. not liaving been lieard of fox sevea

PtlSlAB
re-avs when tljis suit was instituted, section 108 of the Evi- ]^itHA.
dence Act came into operation and raised a presamption tiiSLt
at the institiitiou of the suit he was dead, but no presiimptiyn
■as to the date of his death coiihl, or did arise, and the date
of his death had to he proved by the plaintiifs in the same
way as any other relevant fact in the (’ase.

Lalchand Mcirimri v. Mahant Mamrup Gir (1), and 
yepean  v. Knight (2), followed.

Tani v. Rikld Earn (3), overruled.

Second a/ppecd from the decree of Malik AlmacJ 
Yar Khan, Additional District Judge, Juihmdiir, 
dated the 10th May 1921 ̂ modifying that of Mirza 
Zakur-ttd-Di?i, Additional Subordinate Judge, 3rd 
Class, Jtdlund-uT  ̂ dated the 7th Deoemher 1926, and 
dismissing also the fOTtion of the suit which was 
decreed,

B ad r i D a s , for Appellants.
A chhrxj Ram and V ishnu DiUTA, for Ee- 

spondents.

The referring Order dated IStli May 1931.

Broadway J.— One Godliu, a resident of Matim 
TCuitham in the Jiillundiir District mortgaged liis 
ancestral lands to Nathu, etc.

Punjab and others, reversioners of Godin,
brought a suit for a declaration that the mortgage in 
question would not affect their reversionary rights.
Their suit was decreed on llth  November 1911, it 
being held that they could get the land on payment of 
'Es. 81. , -

. , b 2 '  -

(1) (1826) I. L. R . 6*Pat. B12 (P.G.). (3) (18S7> 46 B. B . 789.
(3) (1920) I. L. E . 1 Lah. 554.



iu-31 In 1916 or thereabouts Godhii went to Basra and'
in 191S the reversioners sued for possession on the- 

V. ground that he was dead. That suit was dismissed 
Oil the srroimd that Gcdhu’s death had not been

-----------— o
B r o a d w a y  J. proved.

Again, in 1924, the reversioners sued for posses
sion urging that as Godhu had not been heard of for 
some 10 or 11 years he must be presumed to be dead- 
This suit was also dismissed, the learned District 
Judge holding that the plaintiffs had not established 
tbeir right to sue as they had not proved that Godhu 
had not been heard of for seven years. The District 
Judge delivered his judgment on the 9th March, 1926  ̂
and on the 6th August, 1926 the reversioners insti
tuted the present suit asking for possession of the 
land on the ground that seven years had then elapsed 
since G'odhu had been lieai'd of.

The trial Court decreed their suit in part but on 
appenl it was dismissed as barred by time. The 
learned Additional District Judge held that, as. 
notbin̂ >' had been heard of Godhu for seven years and 
more, his death could be presumed, but that neverthe
less it was incumbent on the plaintiffs to prove that 
they had brought their suit within three years of his 
demise, which they had failed to do.

The plaintiffs have now come up in second appeal 
and it has been urged that the view taken by the lower 
Appellate Court was wrong* and that the death of 
Godhu having been presumed the suit -should havê  
been decreed.

Sections 107 and 108 of the Indian Evidence Act 
liav© heeu referred to. These sections are as fol

lows ;—
" "  Section 207—“ When the question is whether a 

man is alive or dead, and it is shown that he was alive
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within thirty years, the burden of proving that he is
‘dead is on the person -who affirms i t / '  Pt3j?jab

Section 108— Provided that when the question
is whether a man is alive or dead, and it is proved that -----
he has not been heard of for seven years by those who 
would naturally have heard of him if he had been : - 
alive, the burden of proving that he is alive is shifted 
to the person who affirms it.’ '

It has been contended that once the death of 
Godhu had been presumed under section 108 the mius 
-of proving that he was alive rested on the defendants- 
respondents.

For the appellants Mr. Badri Das relied on Nnrfd 
V. Lai Scihu (1), Tani v. Rilclii Ram (2), Jesha-nkar 
Revaslimkar v. Bai Dimli (3) and Mufiamynad 
€M mgh  v* Ahdtil IIaq (4).

On the other hand Mr. Achhru R̂ am for the res
pondents relies on Lâ  Ch-and MriTivari v. Mahant 
Mamruf Gir (5), Nepean v- Knight (6), / .  / .  Desh- 
fcinde V. R. N. Joshi (7) and Fateh AH v. Ahm.ad 
Bin (8), as supporting the view taken by the Lower 
Appellate Court.

The question is not free from difficulty. It seems 
to me clear that section 108 of the Indian Evidence 
Act merely creates a presumption that the person in 
question is dead at the date of the suit and does not 
refer in any way as to the date of his death.

The authorities cited are conflicting and I think 
that the question involved is of such importance as 
necessitates an authoritative pronouncement by a Pull

■a) (1910) iriiT B. 37 Cal. 103. (5) (1958) I. L. Tt 6 Pat. 312 (P.O.).
(2) (1920) I. L. R. 1 Lah. 654. (6) (1837) 46 R. R. 789.
<3) (1920) 57 I. 0. 525. (7) (1916) I. L. B. 40 Bom. 239.
<4) (1921) 64 I. 0. 468, (8) (1927) 100 I. 0. 833,
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m INDIAN LAW KEPOETS. [ v o l .  x ir

Punjab
1?,

1031 Bench of this Court and I would, therefore, refer the-
case to such a Bench.

J ohnstone  J .— I agree.

J u d g m en t  of th e  F u l l  B e n c h .

BEOAr/*TAT B r o a d w a y  J.— This appeal came before my
brother Johnstone and myself on the 17th May last 
and as certain important points are involved, we- 
deemed it advisable to refer the matter to a Full 
Bench.

The facts are to be found in the order of reference 
and need not be recapitula.ted.

Mr. Badri Das for the appellants has contended 
that the suit was within limitation, firstly, because the 
cause of action only a,ccrued when it could be presumed 
that Godhii was dead which presumption only arose at 
the expiry of sex̂ en years from the time that Godhu 
was last heard of, and, secondly, even if the cause o f 
action accrued on the death of Godhu inasmuch as it 
should be presumed that Godhu was alive in 1924., the 
appellants' suit filed in that year having been dis
missed on the ground that they had failed to prove 
he was dead. He contended that the finding in that 
case amounted to a finding, based on the provisions o f  
section 107/ Indian Evidence Act, that Godhu was 
then alive. He further contended that, having 
regard to the provisions of section 108 of the Evidence- 
Act, the onics of proving that Godhu was not dead or 
had died more than three years before the date of this 
suit lay on the defendants-respondents.

In support of his contention he relied on Fhani 
'Bh.isliari Bminerji v. H'Urjya Kanta Roy Chowdharf 
{l), f(Mowed m NarM Y. Ldl Sahu (^) and Tani v..

L L. U 3 5 " o ^ T i5 . (2) (1910) I , L. R . 87 Gal. 103.
i k  (1920) I. L, E. 1 Lali. 554.



On the other hand Mr. Aehhru Bam for the res- 
poiidents contended that the cause of action accrued Pxtnja® 
on the death of Godhii and that it was incumbeiit on

I t  * 1the plaintiffs to prove that his death took place withm

VOL, XIIJ LAH OEl SEEIES.

three, years of the institution of their suit. In addi- J.
tion to the authorities cited by him before the DiTision 
Bench, he relied on Dliaruqi Nfitli v. Golnncl Sarcm (1). ' ■'
Venhata,. Ilanumamdu Garu v. Laclicliam'iiia (2),
Veeramma v. CJhenna Reddi (3), Rango Balaji x.
Mndiyefija (4) and Moolla Casswi Moolla Ahdml 
Rahim (5).

I have examined all the authorities cited and Have 
come to the conclusion that the matter is concluded by 
the decisions of their Lordships of the Judicial Com
mittee in Lalclimid MaTivan v. Mahant Ra-m Ru-p G'ir 
(6), where it was held that section 108 of the Evidence 
Act only raises a presumption that on the date of the 
suit the person concerned was dead and does not raise 
any presumption as to the date of his death—that,, 
like any other fact, being a matter of proof. They 
point out that on this question there is no difference 
between the law of India as declared in the Indian 
Evidence Act and the law of England, and approved 
of the decision in Nefean v. Knight (7).

In my judgment, there can be no doubt that, in 
the present c^se, the cause of action acemed to the 
plaintiffs-appellants on the death of Godhu and that 
therefore it was incumbent on them to show that his 
death occurred within three years of their suit- It is 
true that Tani y. Rihhi Ram (8), supports Mr. Badri

(U (1886) I. L- R. 8 AU. 614. (5) (1906) I. L. B. S3 Cal. 173 (P.G.)>
(2) (1904) 14 Mad. L J. 464. (6) (1926) I. L, R. 5 Pat. 312 (P.O.)..
(3) (1914> I. L. R. 37 Mad. 440. <7) (1837) 46 R. R. 789.
(4) (1899) I. L. R. 23 Bom. 296. (8) (1920) I. R. 1 Lak. 554..
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1931 Da s’ s contention that the onus was on the defendants-
Pfkjab respondents to prove the contrary, but that view is

 ̂ opposed to the pronouncements of their Lordships of
’ the Judicial Committee already referred to as well as

Bhoawat J. the other authorities cited, and 'with all respect to 
their Lordships who decided that case I find myself 
imable to agree with their views.

The decision in the case of 1924 was that the 
death of Godhu had not been proved—there was no 
finding that he was then alive—two very different 
things. Godhu not having been heard of for seven 
years when this suit was instituted, section 108 of the 
Evidenc-e Act came into operation and raised a pre
sumption that at the institution of the suit he was 
dead, but no presumption as to the date of his death 
could, or did arise and the date of his death had to 
be proved by the plaintiffs-appellants in the same way 
as any other relevant ffict in the case,

111 these circumstances I consider that the suit has 
been rightly dismissed and would dismiss this appeal. 
I would, however, leave the parties to bear their own 
costs in this Court.

AI.IP SLvcni J. R alip Singh J.— I agree.

wfFSToira, J. Johnstone J.— I agree.
F. E.

Appeal dismissed.


