
APPELLATE CI¥iL«

69 f INDIAN IriiW-REPGK-TS. [v O L . X II

Before Bhide and Tapp JJ. 

i s k i  N A T H U  M x \ L -R A M  D A S  (D e fe n d a n t) A p p e lla n t

 ̂ versus
B. D. RAM S A R U P  & Co. (PLAINTIF]j'ŝ

Respondents.
RAM DAS AND ANOTHER (DEFENDANTS)

Civil Appeal No. 2482 of 1925.
Indian Contract Act, I X  of 1872, section 107— Contrach 

for mle of. goods— breach by buyers— Suit for 'difference of 
prices— Indent— Li'niitation for claim under— period laid 
'doion in Indent— ivhetJier affects period laid doivn by Statide 
‘—Provision for draft to be drawn— or “  in case of need 
seller^s invoice to he taken in lieu of draft —construction of—  ̂
Re-sale—-reasonable time.

In clause (1) of the indent in suit, the clefendant-bnyerg 
authorised the sellers to draw upon the. buyers at 30 days' 
Biglit witK all relatiye sliippin:" documente attaclied for pay
ment, in case of need seller’ s inToice to be taken in lieu of 
draft/^ TV'liicli draft tiiey bound themselves to accept on present
ation and pay at maturity notwitlistandia'g’ any objecrfcion they 
miglit ha-ve. On failnre by defendants to take delivery, tlie 
plaintiffs (relying upon the terms of the indent, and not 
upon section 107 of the Indiam Contract Act, for their riglit 
of re-sale) auctioned the goods and sued for the difference, 
although no draft had been drawn or presented to defendants. 
On appeal the question was •whether there was a right of re
gale and, if so, whether the sale was valid and effected with- 
out unreasonable delay. It was found that th.ere were six 
other cases deliverable to two other firms alnd for all ten cases 
drafts had been drawn on the plaintiffs at DelKi by the ship
pers and it was contended that the nse of the word^ “  in case 
of need the seller’ s invoice to be taken in lien of draft 
became naeaningkss and o£ no eifectj if the forwarding of the 
invoice was riot to be a snbstitute for asnd equivalent to tlie 

of a draft as provided in clause (3) of the in-



Held (foliowing Rattan Lal-Sultan Singh v. Teh Chmid- 
OJnini Lai (1), tliat tlie terms of tiie contract permitted the? 1931
STibstitution of tlie seller’s invoice for draft as required by  ̂ -------
clause (1), and that by forwarding tbe invoice the plaiatiS-
firm bad substantially complied -witli tlie terms of the con-
tract, and the failure of the defendant firm to mate payment J}, p . B am

and take up the goods conferred a right of re-sale on the Saetjp & Co.
plaintiffs.

Narnin Bas-Jaini Mai v. Kidar Nci-Ji GonUm (2), and 
Nanak CJiand y. Panna LalSJiw Narain (3), referred to and 
discussed.

Held further, that as in the case of a statutory right of 
re-sale so in the case of a ‘re-sale under a contract, the seller 
must give notice to the buyer of his intention to do so and 
re-sell the g-oods after the lapse of a reasonable time.

And that, in the circumstances of this case, instructions 
for the auction having' been issued a little over one month 
after receipt of defendants^ final repudiation of the contract, 
and it being clear that the latter were -watching the market 
in order to see whether it would pay them, to take up these 
goods, the sale had taken place within a reasonable time in 
the circumstances, and the plaintiffs had been rightly decreed 
the amount representing the loss incurred by them on. the re* 
sale of the goods, being the difference between the contract 
price and the actual sale price with intei'ost from date of 
suit till realisation.

Held, also, that there -was no force in the arguineiit tliat 
the claim was time-barred under clause (14) of the indent, 
which provided that no claim or dispute of any sort whatever 
could be recognised if not made in writing within sixty days 
from due date o| payment; as such a clause in a contract 
cannot take away the statutory riglit of a plaintiff to bring 
his claim within the time prescribed by law.

First appeal from tli& deoree of Mr. Ahdnl Haq,
Subordinate Judge, 1st Class, Delhi, dated the Slst

(I) 1930 A. I. Eu (T̂ ah.) 379. (£) 1928 A. I. R, (Lab.) 817.
(S) 1930 A, I. R. (Lah.) 389.

■ E

VOL. .T il] LAHORE SERIES. 0 93



694 INDIAN LAW REPORTS. [ v o l . XII

m i

yATRU Mal- 
Mam I)as 

i'.
II 1). UiM 

yiAam‘ & Oo.

Tapp 3.

Jiaj/ 19£5, ordering the defendants to fa y  to the 
flaintifj- the sum of Rs. 5,450-14-9.

D ev  R as S aw h n e y , S h a m b u  L al  P u r i , a n d  J agan  
N ath  A g g a r w a l , f o r  A ppellant..

K ish e n  D a y a l , B h a g w a t  D a ya l  and B is h a n  
N a r a in , for Plaintiffs-Eespondents.

Tapp J.—Under an agreement, dated the 27th 
April 1920, referred to in the proceedings and here
after as the indent, the defendant firm Nathn Mal- 
Bam Das of Delhi contracted to buy four eases each 
containing 60 pieces of Zephyr prints at 14 annas per 
yard free Delhi godown from the plaintiff firm of B. 
D. Ram Sarnp and Co. of the same place. The seller’ s 
dnvoice of these goods was sent to the buyers on the 7th 
September 1920 and on tl)B lOth September 1920 the 
buyers asked to be informed of the date of the bill 
of lading which was duly communicated to them by 
the sellers on the 11th September 1920 (vide Exhibits 
P-16 ,  P - 9  and P-17, on pages 5 2  and 53  of the printed 
record). The goods arrived in Delhi in October 1920 
and intimation of this was duly intimated by the 
plaintiffs to the defendants in the formers’ letter, 
dated 26th October 1920 (Exliibit P-18 on page 69). 
The defendant firm did not take delivery of the gooda 
and on the 5th January 1921 (vide Exhibit P-19 on 
page 62) the plaintiff firm reminded the defendant 
firm of their failure to take up the goods and asked 
them to do so at once, No reply was vouchsafed to this 
letter till the 25th June 1921 when the defendant firm 
mferrins: to the letter of the 5th January 1921 wrote 
saying that they had several times verbally asked the 
plaintifi. firm to deliver the goods but in spite of these 
Ideated requests they had failed to do so. Under the 
M^eunas^nces the goods had been cancelled but in



T'Apr J.

order to “ avoid unpleasantness and as a friend the 1931
defendant firm requested the plaintiifs to deliver tlie,  ̂ A athu M al-
goods in question within tliree days against full pay-
ment failing which the contract %vould be conbidered a« ^ 
cancelled and the defendant fiim  would not be respon- gAiirV & C .̂ 
sible for the consequences (mde Exhibit P .-7 on page 
74). To this letter the plaintiff firm replied on the 
same day expressing* their immediate readiness to 
deliver the goods against full payment (mde Exhibit 
P .-20 on page 74) - No reply was sent to this letter by 
the defendant firm and again on the 12th July the 
plaintii! firm reminded the defendant firm of their 
failure to take delivery and requested them to do so and 
make payment either to the Hindustani Mercantile 
Association or through one Bcibu Raj Nath. No reply 
was sent to this letter either and again on the 9th 
November 1921 the plaintiff firm reminded the defen
dant {vide Exhibit P-22 on page 75) and to this com
munication the defendants replied on the 18th Rovem- 
ber 1921 {rAde Exhibit P-11 on page 25) stating that 
the plaintifis had failed to fulfil the terms of the con
tract and consequently the goods had been cancelled.
I f  plaintiffs under the circumstances auctioned the 
■goods or took any action against the defendant firm, 
they would do so entirely at their own risk and would 
'be responsible foi' all the consequences.

The plaintiffs treating this as a final repudia.tion 
of the contra'Gt instructed the firm of Messrs. J, E.
Basheshar Nath on the 27th December 1921 to sell the 
goods by public auction on account and risk of the 
defendant firm Exhibit P-8 A  on page 78).

'The auctioneers informed the defendant firm on the 
'28th December 1921 o f the instriictions received by 
’them from the plaintiffs and in reply to thip. were in-
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formed by the defendant firm that the goods had been 
Kathf Mal- cancelled and that if they were auctioned the anc- 

Eam̂ Das Pioneers and the plaintiffs would be held responsible.
B . b !  E am  Public notice of the sale was duly given and on t h e

Sahdp & Co. 23rd Januaiy 1922 the goods were auctioned, the' 
Tapp j .  hig;liest bid then made being 7 annas 4  ̂pies per yard.

Intimation of this was also sent to the defendant firm 
by the auctioneers and they were asked to make a 
higher offer, otherwise the goods would be knocked 
down. The defendant firm again informed the auc
tioneers that they had cancelled the goods and referred 
to their lettei' of the 6th January mentioned above 
The plaintiff fimi thereupon bought in the goods them, 
selves at 7 onnas, 6 pies per yard. In this connection 
se? Exhibits P W . 12/2, P .-3, P. W. 12/6, P. W, 
12/9, P. W. 12/11 and P. W. 8/1 on pages 77 to 81 of- 
the printed record). The goods realised Rs. 6,133-5-9 
at the rate of 7 annas, 6 pies per yard and on the 26tli 
February, 1922, or about a month after the'sale the 
plaintiff Him brought the present suit for recovery o f 
Bs. 6,842-14-9 as representing the loss incurred by 
tlieiii on the re-sale of the goods and being the difference 
between the contract price of 14 annas per yard and' 
the re-sale price of 7 annas 6 pies per yard plus in
terest. They alsô  prayed for interest .̂ t 12 annas per  
cent, per msnsem. from the dete of institution of the- 
suit till the date of realization on the ainount claimed. 
The defendants raised various pleas, all of which were' 
rejected by the Court below and the suit ŵ as decreed 
dn plaintiffs’ favour for Rs. 5,450-14-9 with propor
tionate costs and interest at 6 'per cent, fe r  anmim from 
the date of snit till date of lealization. The interest 
iticluded in the amount claimed was disallowed.

The above facts are either admitted or proved and 
tlie two questions which arise for determinationt



are (1) whether there was a right of re-sale; and (2) 1931
whether the sale was valid and there no unreason- 
able delay. The plaintiff firm did not claim a right Bam Das
o f  re-sale under the statute (section 107 of the Indian ^
Contract Act) but under the terms of the indent. The Sahup & Co.
relevant clause of the indent bv which this ris:ht is
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conferred is clause (3) which authorises the sellers to 
sell the goods by piililic auction or private sale wlieii 
and where they like eiter ten clays’ notice of their in
tention to do so, should the buyers fail to accept the 
draft on presentation or fail to pa\ at maturity. 
Reference'to this draft is made in clause (1) of the in- 
'dent the material portion of which runs as follows

“ W e authorise you or 3̂ our correspondents to> 
•draw upon us at 30 days’ sight with all relative ship
ping documents attached for payment. In case of 
need seller’s im'oice to be taken in lieu of draft, which 
draft we engage and bind ourselves to accept on 
presentation and pay at maturity notwithstanding any 
■objection we may have, etc., etc.’ ’

Admittedly no draft was drawn on or presented to 
the ,defendant firm, and on behalf of the plaintiff- 
respondents it was contended by Mr. TCishen Bayal 
that the defendants had never speciJically pleaded nor 
urged in the grounds of appeal that the failure to do 
so ha,d deprived the plaintiffs of their right of re-sale. 
In reply it was urged that the statement of the counsel 
for the defendants in the lower Court was that no 
•draft was drawn on them as required by the terms of 
the indent and hence they were not liable and para
graph 7 of the memorandum of appeal clearly indicated 
"this line of defence. Attention was also drawn to 
issue Wo. 7 which runs as follows :— Is the defendant 
firm not liable because no draft was drawn on them?”

T app J.
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IvATHtr M aL“
E am D as

V.
B. D. S am 
Saeup & Co.

T ape- J.

1931 The matter is certainly not clear and it would have- 
been better if  the defendant firm had specifically 
averred that the plaintiffs had lost their right of re-sale- 
in conseqiience of their failure to present the draft to 
the defendants, but taken as a whole the point does 
emerge for consideration from paragraph 6 of the 
written statement of one of the defendants {vide page
3 of the record), the statement of counsel already re
ferred to, issue No. 7 and paragraph 7 of the memoran
dum of appeal. In the circumstances we have allowed 
the matter to be debated, bearing in mind, however, the 
contention of Mr. Kishen Dayal that any adverse de
cision in the matter should not prevent the plaintiffs^ 
from pioving a right of re-sale under the statute.

This particular point has been the subject of dis
cussion and decision in three rulings o f this Courts 
namely, Narain Das-Jaini Mai v. Kidar Nath Gonika 
(1) Nmialc Chand and others v. Panna Lal-Shiv 
Nm̂ ain (2) and Rattan Lal-Sultan Singh v. Tek  
Chand-Chuni Lai (3). In all these three cases th& 
terms of the contract were contained in a similar in
dent, of which clauses 1 and 3 were indentical. In the- 
first case cited the contention was that the wording o f  
the contract did not provide for nor authorise ê-salê  
of the goods under any circumsta.nces. Reliance was 
placed on the passage in the first clause as to the seller's 
invoice being substituted in case of need for a draft 
and the presentation of the invoice being merely an 
alternative for the presentation of the draft. The same 
result, it was urged, should be taken to flow from the- 
failure of the purchaser to take delivery in accordance' 
with the invoice. The learned Judges held that ia

111 I ,  R. (La^ 817. (2) 1930 A. T. R. ^Lali.) S89’



T app J .

interpreting a dociuiient like the indent they were 1931 
precluded from going beyond the clear wording of the 
terms and conditions entered therein and it was not Ram Bas
open to them to put an equitable interpretation on the ^
agreement or to say, that it was only right that the Saeup & Co
purchaser should be penalised for refusing delivery 
even moie than for refusing to accept the draft. In 
the case in question the invoice was sent and this was 
followed by intimation of arrival and it was on re
ceipt of this intimation that a breach took place in 
accordance with the terms of the contract. The 
written contract not providing any special penalty for 
a breach, the only consequences under the circumstances 
resulting from such breach were those provided in the 
contract. Hence it was held that as there had been 
no appropriation, no right of re-sale had been con
ferred on the seller by section 107 of the Contract Act.

In the second case the argument as to the sub
stitution of the seller’s invoice for the draft was ad
vanced and the learned Chief Justice, while conceding 
that there was some force in the argument, felt that he 
was bound by the decision in Naram Das-Jmni Mai v.
Kid,or Nath Goniica (1) and held that the sellers had no 
right of re-sale under the contract and were not en
titled to claim damages on the basis of the difference 
between the contract price and the price realised on 
re-sale.

In the third case (2) the contention as to the 
invoice being a sufficient substitute for the draft was 
accepted and it was held that the forwarding of the 
invoice by the seller to the buyer on the arrival of 
the goods and the refusal of the latter to pay and 
take delivery accompanied by an intimation that he

VOL. X II j  LAHOEE SERIES.
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:ATIIU MaL" 
ILam  D a s

V

3. D. Mam 
AEUP & Co.

T app J.

1931 had cancelled the coBtract was a substantial compli
ance by the seller with the terms of the contract and 
[here was a right of re-sale thereunder. One of the 
learned Judges who deliyered the judgment last men
tioned was a party to Naraiji Das-Jaini Mol v. Kida'f  ̂
^ath (1), and the other was a party to Nanak Chand 
Y. Fauna Lal-Shw Narain (2). In a separate judg
ment in the last mentioned case Tek Chand J., who 
was a party to the first case cited, has reconciled 
the conflicting views taken in that case and No. 2 ,  

by showing that the terms of the contract in these 
two cases were wholly dissimilar to the terms in No.
3. He therefore distinguished both those cases from 
Rattan Lai-Sultan Singh v. Teh Chand-Chuni Lai (3).

Now it seems to me that the use of the words 
“ in case of need the seller’s invoice to be taken in 
lieu of draft becomes meaningless and of no effect 
if the view is correct that the forwarding of the in
voice is no substitute for an equivalent to the pre
sentation of a draft as provided in clause (3) of the 
contract. If the forwarding of an invoice were to 
he considered as not being a sufficient substitute for 
and equivalent to the presentation of a draft, then 
it was unnecessary to make any provision .for this 
in clause (1) of the contract. As observed by Agha 
Ha;idar J. in case No. 3 (3) cited above, the seller 
aiay have entered into a contract to sell the goods, 
which he is expecting from England, to a number of 
persons in various lots and, if each and every one of 
his buyers were to insist upon having the original draft 
and the shipping documents being presented to him̂  it

Cl) 19^ A, I. E. (Lah.) 817. (3) 1930 A. I. B. (Lah.) 389,



would give rise to an impossible situation. Thus if 1931 
one buyer had purchased three bales only, it would 
be absolutely futile on the part of the seller to send E a k  D a s  

him a draft relating to 15 cases which will have to  ̂
be distributed perhaps among three or four different Sa r u p  Co. 
buyers and to expect him to mahe full payment. The 
same reasoning applies to the case of shipping' docu
ments.’’ This is exactly what happened in the pre
sent case, as a reference to certain documents filed 
therein shows that there were six other cases deliver 
able to two other firms and for all 10 cases drafts 
'had been drawn on the plaintiffs by the shippers 
through the National Bank of India at Delhi.

For the above reasons I would follow the deci- 
■sion in Mdttan Lal-S'idtan Singh v. Teh Chmid- 
Chmini Lai (1 ), and hold that the terms of the con
tract permitted the substitution of the seller's in
voice for the draft as required by clause (3) and by 
forwarding the invoice the plaintiff firm substantial
ly complied with the terras of the contract and the 
failure of the defendant firm to make payment and 
take up the goods conferred a right of re-sale on the 
plaintiffs.

As in tbe case of a statutory right of re~sale, so 
in the' case of a re-sale under a '̂•ontract, the seller 
nuist give notice to the buyer of his intention to do 
so and re-sell them after the lapse of a reasonable 

■time. As sho’i’̂ Ti above notice of this intention was 
duly given and it now remains to be seen whether 
there was any unreasonahle delay on the part of 
plaintiff firm in re-selling the goods. In this connec
tion it was strenuously urged that there was un
reasonable delay, inasmuch as the, re-sale took place

y O L . X I I ]  LAHORE SERIES. 7 0 1
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INTathu M a l -» 
R a m  D a s

B. B . R am 
ffiup & C

T app J.

1931 some seven months after tiie 25th June 1921 when 
the defendant firm repudiated the contract. In my 

Eam D a s opinion it is not possible to treat this letter of the
defendant firm as a final repudiation of the contract,

Saeup & Co. Kseeing that they still expressed their readiness to
take over the goods if delivery was made within three
days against full payment and the attitude of the 
plaintiffs, as conveyed in their letter of the same date, 
intimating their readiness to deliver the goods on pay
ment of their invoice. It was surely the business of the 
defendant firm in the circumstances to tender the 
money and tai?e over the goods, but this they entire
ly failed to do not withstand in g the subsequent 
letters of the plaintiff firm of the 12th July and the 
9th November 1921. In my opinion the final re
pudiation of the contract by the defendant firm is 
contained in their letter of the 18th November 1921, 
Exhibit P.-8, and a consideration of the document̂  
ary and oral evidence undoubtedly conveys to my 
mind that the defendant firm were carefully watch
ing the market in order to see whether it would pay 
them to take up these goods.

There is evidence on the record to show that 
from June 1921 to January 1922 the market with 
respect to these particular goods was fairly steady,, 
the retail price varying between 10 annas and 8 anna& 
per yard. On receipt of the letter of the 18th Nov
ember 1921, which, as observed above, was the final 
repudiation of the contract by the defendant firm̂  
the plaintiffs do not appear to have unduly delayed 
the re-sale of the goods, for it was only a little over 
a, montR after receipt of the defendants’ letter that 

instructions for the of the goods. 
In view would hold that

7 0 2  INDIAN LAW REPORTS. [vOL. X ll
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the period interyening between the 18th KoYember 
1921 and the 23rd January 1922 when the goods were Mal-
actually sold was a reasonable time and the defen- Ram Das
dants were not in any way prejudiced by this lapse b . 'Eam
of time. The validity of the sale was questioned on Saeup & Co-
the ground that the plaintiffs were the eyentiial piir- 
chasers of these goods, but this argument has no force, 
in niy opinion— vide Rattan- Lal-S-ultmi SingJi v. Tele 
Chand-Clmni Lai (1).

It is unnecessary to consider the arguraent that 
the claim is time barred under clause (14) of the in
dent. which provides that no claim or dispute of any 
sort whatever can be recoc^nised i f  not made in writ
ing within sixty days from due date of payment, as 
such a clause in a contract cannot in my judgment 
take away the statutory right of a plaintiff to bring 
his claim within the time prescribed by law,

I would, therefore, dismiss the appeal with costs.

Bhids J .— I agree. B h id e  J.
.V. F. E.

Appeal dismissed.

(1) 1930 A .L . E. <LaK) 379.


