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MISDELLT^HEOUS CRIMIKAI: .

1931
Before Shadi Lai C* J. and Ahdul Qadir J ,

I n  th e  m a t t e r  o f  t h e  d e te n tio n  o f  t h e  a p p k o y er  _____

KH AIEATI RAM.
Criminal Miscellaneous No. 71 of 1931.

Criminal Procedure Code, Act F  of 1898, section 337—  
ipprover-—fwhether can be ordered to he detained in ^police 

custody— Section 541 {1)—'Operatioti of— Local Crovemment\^ 
Notification under, providing for approvers to he detained in 
police custody— whether intra -vires— Indian Prisons Atct, I X

i)f 1894, sections 3 and 4 and Prisoners Act^ I I I  of 4900, sec
tion 3-— Criminal prisoner ” — Accommodation of— duty of 
Local Government to provide.

Held that, tliougli an approver is particeps criminis, as 
sooto. as a pardon is granted to. tim  with a view to obtaining 
liiB evidence, lie becomes a witness qua the case in which he 
is to he examined, and continues to assniue that xole up to 
the time when his failure to comply with the condition cansea 
a forfeiture of the pardon. DHiring that period he is only a 
witness, and he cannot he viewed as an accused. Under snb- 
section 3 o£ section 337 o£ the Code of Criminal Procediire he 
is to be detained in ciii^ody until the termination o£ the trial, 
but there is no warrant either in principle or in law for de
taining- an approver, as snchj in police custody. The Law 
views with disfavour detention in police custody and confines 
it within narrow limits, under stringent conditioHiS, even in 
the case of ^  accnsed person.

Canada Stiffar Refining Company v. Hegina (I), and 
Henderson v. Sherborne (2), relied on.

Held further, that an approver, when his detention 
ordered by a Court of law ignder section 337 (3) of the Code» 
comes within the category of criminal prisoner,’  ̂ as defined 
by section 3 (2) of the Prisons Act, I X  of 1894. And section
4 of that Act imposes upon the Local Government the duty

(1) 1B98 A. 0. 735, 741," per Lord I>avey.
(2) (1837) 2 M. and W. 236, 239,' per Lord Abinger C. B.
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1931 of providing for prisoners’ accommodation in prisons as
-------- ordained by that Act. Moreover the olfiGer-in-charge of a

I n  t e e  MiTTBE ig enjoined by section 3 of the Prisoners Act, I I I  of
1900, to receive and detain all persons duly committed to his 

TIOjN Xr iJLilj ^
APPROVER custody hy any Court.

K h a ir a t i R a m . thus, the statute makes ample provisions for the de
tention of every person committed to custody hy a Court of 
Law.

Held nlso, that sub-section (1) of section 54:1 of the Cri« 
minal Procedure Code, can come into operation only ^vhea 
there is no other law providing for the custody in question, 
and that sub-section, moreover, empowers tlie Local Govern
ment to prescribe a jj'lace for the confinement of the person 
me'ntioned therein, and it cannot he involved for the purpose 
of prescribing' the custody in which, he is to be kept.

And- therefore, a Notification purporting to have been 
issued under that sub-section by the Lo.cal Grovernment 
directing the confinement of the approvers in that portion of 
the Lahore Fort which is iai the occupation of the police, had 
been rightly held to he w/ifm vires.

A'p'plication under section 491, Criminal Proce
dure Code, of Khairati Ram (approver) 'praying that 
the order passed by the High Court in his absence and 
without his knowledge may be set aside, and that he 
be remitted to the police custody in which he was pre
viously detained.

Carden-N oad, Grcvemmenfc Advocate and J awala 
P arshad, Public Prosecutor^ for Petitioner.

J agan N ath A ggarwal, Shamair Chand, Sham 
L al, A molak R am K aptjr and A min Chand M ehta, 
for Respondents,

The judgment o f the Court was delivered by—
Shadi L al C. J  .—This application for a writ of 

.̂aJeass coryas has been made by the GoTOrnment 
Advooate on behalf of Ehairati Eam, who is an ap-



prover in a criminal case, -whicli is being tried by three
Commissioners appointed under section 4 of the t h e  m att e r

Criminal Procedure (Puniab Amendment) Act of o f  t h e  d e t e k -
 ̂  ̂ TI03ST OF THE

1930. There are altogether five approvers in that case, ApraovEE 
and the first approver, Indar Pal, during the course K h a is a t i Eam, 
of his examination as a witness, complained that he 
had been subjected to ill-treatment by the police, and 
induced the Commissioners to remove him from the 
custody of the Police to jail. A  similar request was 
made by the accused in respect of the custody of the 
remaining four approvers, but was refused by the 
Commissioners. Their decision was, however, dis
sented from by a Division Bench of the High Court,
(1), who declared trhe detention of the approvers in 
the custody of the police to be illegal, and transferred 
them to judicial custody.

It is common ground that the approvers were not 
a party to the case in which the learned Judges of this 
Court made their pronouncement about the illegality 
of the police custody, and the applicant, Khairati 
Ram, challenges the correctness of that judgment. He 
accordingly alleges that “ he is being illegally and 
improperly detained as a prisoner in the Central Jail,
Lahore;’ ' and prays that the order passed against 
Mm in his absence and without his knowledge by this 
Hon’ble Court may be set aside and that he be re- 
mittjed to the custody in whicli he was detained prior 
to the passing of the said order.'’

The learned counsel for the accused; raises the 
preliminary objection that the application has been 
reaEy made, not by Khairati Ram, but by th  ̂Crown, 
who being bound by the previous deoi&ion, seeks to have 
it reviewed by putting forward KJaairati 'Brnx as ^
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(1) See page supra.



193.1 dummy. In support of this objection, the learned 
I n th e  m atter counsel invdtes our attention to the nnusual procedure 
OF THE DETEJT- adoptcd III thls case that the leading counsel for the 

Local Government should come forward to condemn
A i r  ivU  \ -*iiC

K h a u u t i B am . as illegal the custody which has been pronounced by 
the High Court to be perfectly legal, and should 
ask for a writ o f habeas corims on behalf of a private 
person against a jail officer  ̂ who is subordinate to 
that Government, It is also urged that if  the appli
cation were dictated by the interests of the approver, 
one would expect that it should contain a prayer for 
his release, which is usually done dn an application for 
a writ of habeas corfus, and should not insist upon 
his return to police custody. The learned Govern
ment Advocate explains that Khairati Ram, prompted 
by considerations of personal safety, prefers police 
custody to his release on bail; and that it was at his 
own request that the Crown counsel was directed to 
make the present application.

These rival contentions are not devoid of force, 
but it is unnecessary to dŵ ell upon them, because, after 
hearing elaborate arguments upon the impO‘i t̂ant 
question of law raised by the application, we are of 
the opinion that it must fail on the merits.

The law relating to the tender o f pardon to an 
accomplice is embodied in section 337 of- the Code of 
Criminal Procedure. The first sub-section of section 
S37 prescribes the offences in respect of which, and 
the Courts by which, a pardon may be tendered “  with 
a view to obtaining the evidence of any person sup
posed to have been directly or indirectly concerned in; 
or ^rivy to, the ofience. ’ ’ It is enacted by sub-isection
(2) of that SfeGtion that every person accepting a tender 
of pardon shall be examined as a witness in the Court
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of the Magistrate taking cognizance of the offence and W$1
in the subsequent trial, if any. We now come to the tiJTmatte®
provision upon which the determination o f the ques- of t h e  DErjsir-

tion before us ’depends. Sub-section (3) lays down
that “ such person, unless he is already on bail, shall K h a ir a t i  Ram.

be detained in custody until the termination of the
trial.”

We may clear the gTOund by stating at the outset 
that we cannot accede to the argument advanced by 
Mr. Jagan Nath Aggarwal for the accused that the 
approver should be regarded as an, accused person who 
can never be kept in police custody after the termina
tion of the investigation. It is true that an approver 
is a p a rticep s  cn m in is , and a culprit should ordinarily 
be tried for the offence committed by him, but the 
Crown is not bound to prosecute every offender and 
the public interests maj sometimes demand that a 
culprit should appear, not in the dock, bnt in the 
TV’itness box. For that purpose he may be granted a 
pardon on condition of his making a full and true dis
closure of the whole of the circumstances within his 
knowledge relative to the offence and to every other 
person concerned, whether as principal or abettor, in 
the commission thereof. As soon as a pardon is 
granted to him with a view to obtaining his evidence, 
he becomes a witness qua the case in which he is to be 
examined, and contir.iies to assume that role up to the 
time when his failure to comply with the condition 
causes a forfeiture of the pardon. During that period 
he is only a witness, though an infamous witness, and 
he cannot be viewed as an accused. Indeed, sub
section (2) of section lays'it down in express terms 
that he shall be examined as a witness;’ ’ and it is 
clear that under the Indian Law an accused person 
can, in 310  case, be examined as a witness.

m  . ;  ,
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1931 . We must, therefore, hold that the approver’s
I h  t h e  "m a tte e  position cannot be assimilated to that of an accused, 
OF THE DETEN- loHg as h© has Bot forfeited the pardon; and he 
'^A^Rov™ must be regarded as a witness for the purposes of the 

Ehaie.4tx Ram. case in  which he has to give evidence. But there is 
no law which provides that a witness should be de
tained in police custody. Section 171 declares that no 
witness on his way to the Court of the Magistrate shall 
be required to accompany a police officer or shall be 
subjected to unnecessary restraint or inconvenience, 
unless he refuses to a ttend or to execute a bond for his 
attendance. In that case the only thingr which the 
police officer can do is to forward him in custody to 
the Magistrate.

Indeed, the law does not authorize a police officer 
to keep even an accused person in his custody for an 
indefinite period. In certain circumstances a police 
officer is authorized to arrest a person without a 
warrant, but section 61 of the Criminal Procedure 
Code makes it clear tbat sucli person shall not be de
tained “ for a longer period than under all the cir
cumstances of the case is reasonable, and such period 
shall not, in the absence of a special order of a 
Magistrate under section 167, exceed twenty-four 
hours exclusive of the time necessary for the journey 
from the place of arrest to the Magistrate’s Court.”  
When the accused is produced before a Magistrate, 
the latter is empowered under section, 167 to direct 
the detention o f the former “ for a term not exceeding 
fifteen days in the whole.”  It will be observed that 
this section comes into operation only 4f the investiga
tion cannot b© completed within the period of twenty- 
four hours fixed by section 61, and'that, i f  the Magis
trate authorizes detention in the custody of the police, 
ho is enjoiiied to record his reasons for so. doing. The
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law evidently views with, disfavour detention in the 1931 
custody of the police, and even in the case o f an accused the^matter 
person such detention can be allowed only in  special o f  t h e  d e t e f -  

cases and for reasons to be stated in writing and not .̂ p̂aovEn 
as a matter of course whenever it may be asked for by K h a i k a t i  Ram. 

an investigating police officer. These provisions of 
the law are most useful and necessary, and they should 
be strictly complied with by the subordinate Courts.

It is abundantly clear that even in the case of an 
accused person detention in police custody is confined 
within the narrowest limits and hedged in by stringent 
conditions, and that the period of such detention, 
exclusive of the twenty-four hours prescribed by sec
tion 61, cannot exceed 15 days in all, including one oy 
more lemands. I f  the detention by the Police of an 
accused person for an indefinite period is illegal, 
where is the law authorizing such detention in the case 
of a witness 1 There is no warrant either in principle 
or in the statute for detaining a witness as such in 
police custody. The position of an approver-witness 
differs from that of an ordinary witness only in one 
respect. He has secured immunity from prosecution 
by undertaking to give evidence relative to the crime, 
and some restraint has to be imposed upon his liberty 
until' he has satisfied the condition on which he has 
obtained the pardon. It is accordingly provided by 
sub-section (8) of section 337 that, unless he is already 
on bail, he shall be detained in custody until the ter
mination of the trial. Tt is, however, contended by the 
learned Government Advocate that an order under 
that sub-section must be passed by the Magistrate 
granting the pardon, and that he has the option to 
commit the approver either to police custody or to Jail.
The learned counsel has not cited any authority in 
support of his contention and we fail to understamd
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193.1 a witness, even if lie is an approver, should be
In rjTT~MATTjB 'in a worse position than an acciise’d person,
OF THE DiTEN- The law is jealous of the liberty of the subject and 
'̂ AppRovEÊ  does not allow his detention by the police unless there 

Khaihati Eam. is a legal sanction for it. W e are not aware of any 
provision of the law, and certainly none has been 
cited before us, which would warrant such detention.

As observed by Lord Davey in Canada Sugar 
Refining 'Company va. Regina (1), “  every clause of 
a statute should be construed with reference to the 
context and the other clauses of the Act, so as, so far 
as possible, to inaKe a consistent enactment of the 
whole statute or series of statutes relating: to the sub
ject matter.”  Moreover, it is for the prosecution to 
satisfy the Court that the law places an approver in a 
position worse than that assigned to a witness or an 
accused person; and this onus can be discharged only 
by citing some statutory provision which lays down in 
clear and unequivocal lang'uag'e that an approver must 
be detained in tlie custody of the police. In a case of 
doubt or ambiguity, the construction must be in favour 
of the personal liberty of tKe subject. As pointed out 
by Lord Abinger C. B. “ the principle that a penal 
law ought to be construed strictly is not only a sound 
one but the only one consistent withi our free institu
tions. The interpretation o f statutes has always, in 
modern times, been highly favourable to the personal 
liberty of the subject, and I hope will always remain 
so.”  Eeriderson vs. SheThorne (2).

Ew concesso, an approver, if not released on bail, 
is to be committed to custody in pursuance of a judi
cial order, and in the ease of these four approvers no 
order was passed by any Magistrate. The learned 
~ a) 1898 735, 741. (2)! (1837) 3 H, W- 236, 239,
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Government Advocate stated at the commencement of
his arguments before us that the M agistrate granting  j j ,  t h e  s ia tte r  

the pardon had m ade an order directin,^ their deten- of the deten-
. , _  - T , .1 TIOX OP THE

tion m  police  custody, but when asked to produce tiie apfroyee 
order in  question he adm itted that there w as no s u c h  K n a t e a t i  "Ram 
order in  w ritin g . H e, however, snggested that the 
fa ilure o f  the M agistrate to direct their detention in  
ju d ic ia l custody should hs taken as tantaiTiount to  his 
acquiescence in  their detention in  police custody. I t  
appears that the approvers were produced from  the 
police custody before the M agistrate fo r  tender o f  
pardon, and were taken back to  police custody a fter 
they had accepted the pardon and made their state
ments. I t  is clear that the M agistrate was never 
called upon to consider, nor did  he apply h is m ind to, 
the question o£ the custody o f the iapprovers.

The learned Government A dvocate does not sug
gest that an approver must always be kept in police 
custody, and that his detention in  judicial custody 
(must be treated as illegal. And we have already 
pointed out that there is no authority to support his 
contention that the Magistrate tendering pardon has 
a discretion to direct the detention of the approver 
either in  police custody or in judicial custody. But, 
assuming for the sake of argument that such discre
tion is conferred by the law, there can be no conceiv
able objection to the High Court exercising it, more 
especially when the Magistrate had not, as stated 
above, passed any order on the subject. It cannot, 
therefore, be argued that the High Court acted illegal
ly when it  exercised the power which might have been 
exercised by a Magistrate subordinate to it.

It is obvious that an approver is not a convicted 
prisoner, but when his detention is ordered by a Court
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1931 of law under section 337 (3) of the Code, he comes 
In t h e  'matter within the category of criminal prisoner ”  as defined 
OP THE DETEN- by SBCtion 3 (2) of the Prisons Act, IX  of 1894. And 
"̂ AppRovER̂  section 4 imposes upon the Local Government the duty 

Khaieati Eam. of providing for prisoners accommodation in prisons 
as ordained by that Act. Moreover, the officer-in- 
charge of a prison is enjoined by section 3 of the 
Prisoners Act, I II  of 1900, to receive and detain all 
persons duly committed to his custody by any Court.

The learned Government Advocate also places his 
reliance upon a notification which was issued by the 
Local Government while the previous case was pend
ing in the High Court, That notification directs 
the confinement of the approvers “ in that portion of 
the Lahore Fort which is in the occupation of the 
Police.”  Section 541 (1) of the Code of Criminal 
Procedure, under which this notification was issued, 
provides that unless when otherwise provided by any 
law for the time being in force, the Local Government 
may direct in what pi'ace any person liable to be im
prisoned or committed to custody under this Code 
shall be confined.’ ' Now, this sub-section can come 
into operation only when there is no other law provid
ing for the custody of an approver. But, as stated 
in the preceding paragraph, the Prisons Act makes 
ample provision for the detention of every person com
mitted to custody by a Court of law, and it is admitted 
that an approver can be committed to custody only by 
a Court.

Moreover, the sub-section empowers the Local 
Government to prescribe a place for the confinement 
of the person mentioned therein, and it cannot be 
invoked for the purpose of prescribing the custody 
in which }ie is to be kept. There cailj however, bt
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little doubt that the notification in question, though 1931 
nominally prescribing' a place, amounts to a direction ̂

XN TjHR HA'ET'ESu

that the approvers shall be detained in police custody, of th e  petdjt-
Now, it is a well-recognised doctrine that directions,

a p p e o v e r
rules or bye-laws, issued under a statutory power, must Khaieati 'Em, 
not be in excess of the power authorising them, nor 
repugnant to the stat'ite or to the general principles of 
law. We consider th^t the general principles, no less 
than the rules governing the custody of the accused 
persons, point to the conchision that an approver can
not be detained in police custody. The notiication 
relied upon by the learned counsel for the CrowTi must, 
therefore, be held to be ultra vires.

It is to be observed that the power conferred by 
the sub-section has not been exercised during 'the last 
fifty 3 êars except for the jmrpose of detaining these 
approvers; and the learned Government Advocate has 
expressed his inability to indicate the special cases to 
which ii w'as intended to apply.

We have bestowed our careful attention upon the 
arguments advanced on both sides, and after consider
ing the matter independently of the previous judg
ment referred to above, we find that the conclusion 
reached by us coincides with the rule enunciated in 
that judgment (1). We must, therefore, hold that the 
applicant is detained in lawful custody, and his ap
plication is accordingly dismissed,

N. F,  E.  ■

ApfUcatian dismissed.

(L) See page 604 ««|3Ta.


