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T he COLLECTOB o f  MULTAN— Respondent.
Cnvil Appeal No. 1565 o£ 1S29.

Indian Succession 'Act, 'X X X IX  of 1926, sections Blly 
.2-55, 257, 2S8-—■LiirAted Prohdte— wlie î allowahle— Compro- 
vij'se— hetween Executor and 'partieB ,contesting grant— efied 
of— on stam-p dwty— Court-fees Act, V II  of 1870, Schedule / ,  
article 11.

A petition for probate of tlie will of a deceased Kiadu^ 
ir. wMcli tlie executor stated tliat tlie asseijs likely to come t-j 
liis Kands amo-anted to Us. 80,000 being opposed, a compro­
mise was effected and duly filed in Court under -wtiielL it was 
■agreed tliat the executor sliould be given probate o»f tbe will 
■entitling bim to recover a sum of Bs, 3,370 only. Tbe peti­
tioner tben contended tbat stamp duty should be levied on 
tliat amount only. TKe trial Judge however Keld tbat stamp 
duty was payable on tbe entire amount stated in tbe petition 

likely to come to tlie executor’s bands, and ordered that 
probate should issue in terms of the compromise.

Held, that the petitioner, as an executor to whom pro­
bate had been granted, would be entitled to deal with the 
'entire estate and the mere fact H-.hat he was prepared to allow 
certain other persons to retain and administer the moneys 
recoyered by them before the grant of probate to him, did 
not entitle him to evade the duty. Section 211 of the Suc­
cession Act indicates that probate should be granted as a 
general rule for the entire estate of the deceased, the only 
exception in the case of Hindus (and certain others) beings 
that any property of the deceased person, which would! other­
wise have passed by survivorship to some other person, does 
not so vest.

In T6 Ram Chand Seal, per OPontifex J . (li) In  re Grish 
Okunder Mitter, per Garth .0. J. (2), In re Cowar Suttya 
Rrishna Ghosaul (3), and MaJiima Chandra Moulich v. Samju 

Gupta (4), followed.

S  -  ® 1. L. B. 12 Cal. 554, m .
M . L. B. 6 Oal. 483. (4) (1909) 1 I. 0. 140.
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And, tliat a cli&tiiietion slioiild be drawn "between letters 
Oif administration issued in tlie case of an intestacy, and a 
probate o f  a will or the g T a n t  of lettei's of administration 
with a copy of the will annexed. In  the former case, the 
deceased having died intestate, his estate has to he uistri- 
hnted by an administrator in accordance -with aiich. rules of 
succession as apply to the particular individual. In
the other cases, the estate has to be distributed in accordance 
■with the wishes of the deceased contained in. his ’̂ vill; and, 
though, in certain circumstances, the Courts on apx^lication 
for grant of probate, would be justified in lim iting tlie grant 
to a specific portion of tlie estate, but in order to justify that, 
the circumstances must be special ones.

Hajl IsmMl V. Haji Ahdulla (1), Shailc Moosa v. Sliaik 
Essa (2), Framji Dorahji GJiaswala y . Adarji Dorahji Glias- 
wala (3), and Gurhachan ICav/r t .  Satwant Kcnir (4). referred 
to .; ' ■ .

Miscellaneous fif'st a ffea l ffom the orde? of Mr,
H. B, Anderson, District Judge, Multarh, dated the 
11th March 1929, granting the fetitioner probate in 
accordance tvith the terms of the compromise in respect 
of the ivhole of the estate, siibject to the oondition o f 
'paymemt of stanrp duty on the ‘whole of the assets.

R. C. SoNi, for Appellant.

Government Advocate, for RespoiideiLt.

B r o a d w a y  J .— One Malik Moti Ram of Multan 
died on the 27th of Ma,y 1926. He had executed a will 
on the Sth of June, 1&23, which had been duly regis­
tered. . Certain persons were named as executors in 
this wilL One person so named was Girdhari Lai 
and it was specifically stated that he could act as soon 
as he attained the age of majority. On the 20th of 
September, 1926, this Girdhari Lai, having attained

(1) (1882) I. L. R. 6 Bom. 452. (-3) (18R4) I. L, R. 18 Bom. 337.
(2) (m i)-1. li. R. 8 Bom. 2̂ 11. (i) 1926 A. I. E, (lisli.) 493.
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1931 the age of majority, filed a petition in the Court of the 
District Judge, Multan, for the grant of probate of 
the said will. This application was made under the 
Indian Succession Act, X X X IX  of 1925. As required 
by law he set out in this petition that the assets 
likely to come to his hands amounted to about- 
Es. 80,000. This petition was opposed by Satpal and 
others, but a compromise was effected and duly hied 
in Court according to which Girdhari Lai was to be 
given probate of the will entitling him to recover a 
sum of Rs. 3,270 only.

Girdhari LaE then contended that he should be called 
upon to pay stamp duty on the sum of Rs. 3,270 only 
and not on the Rs. 80,000 as set out in his petition. 
The learned District Judge came to the conclusion 
that stamp duty was leviable on the entire amount and 
ordered accordingly, directing that probate should issue 
in terms of the compromise. An appeal has been filed 
challenging the correctness of the learned District 
Judge’s view as to the amount on which the stamp duty 
is payable.

Mr, Soni for the appellant advanced two conten­
tions : Firstly, he urged that although the application 
was one for probate of the will’, the result of the com­
promise warranted its being treated as one for a suc­
cession certificate. Secondly, he urged that it was 
allowable to issue a probate limited to a portion of 
the estate and that the stamp duty would then be 
recoverable according to the value of the limited grant.

The first contention need not detain us. The ap­
plication was one for probate and there is nothing on 
the record to show that the petitioner ever asked that 
it should be amendeJ so as to become a petition for 
the grant of a certificate for the recoverv of a debt.



Tlie second contention needs further fconsider^ 1931 
at ion. Attention was drawn by the learned counsel 
to sections 255, 257 and 258 of the Act and it was 
urged that limited grants were obviously contemplated.
Of this there can be no doubt. But a reference to the ___
sections themselves indicates the circumstances in Bhoadw.̂ y J .
which such grants should be made and the purposes to
which they should be limited. There axe no direct
authorities on the point before us, but a reference to
section 211 of the Act seems to indicate that probate
should be granted as a general 't'ule for the entire
estate of the deceased, for it is clear that the entire
estate of a deceased person vests in the executor named
by him in his will, the only exception in the case of
Hindus (and certain others) being that any property
o f the deceased person, which would otherwise* have
passed by survivorship to some other person, does not
so vest. In In re Ram Chand Seal (1) it was "held
by Pontifex J. that in the case o f a Hindu letters of
administration should issue, i f  at all, for the whole
estate. To a similar elfect was the decision in In re
'GrisJi Chunder M it ter (2) where Garth C. J. saĵ s as
follows :— “ we think it quite clear that, in this case,
•and as a rule in all ease?, general letters of administra­
tion of a Hindu's estate must be taken out for the 
immoveable as well as the moveable property, and that 
■duty must be paid upon the value of the whole. Limit - 
■ed administration can only be granted under special 
circumstances.”  The ease of Ram Chand Seal (1) was 
acted on in Cotvar S'Uitya Krishna Gliosaul (3) and 
■the case of Ram Chand Seal iV) was again *approyed in 
MaMma Chandra Moulick v. Samju Bala Gnfta (4>
-the inconvenience of granting separate letters of ad-

(1) (1880) I. L. R. 5 CaL 2. (1884) T. L. R. 10 CaL mi, Sm
(2) (1881) I . L. R. 6 Cal. 453. (1) (1909) 1 1- C. 140.
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1931 ministration for separate portions of one estate v\"as 
cinph,asized. Grrant of Pro’oate limited to a portion of 
the estate for certain specinc reasons appears to have- 
been allowed in Ilaji Imnail v. Haji A 'bdiiUa (1). This 
question, however, does not appear to have been con- 

Beoab t̂at J. sidered in Shaik Moosci v. Shaik Essa (2) cited by Mr.
Soni. The case of Ram Chand Seal was referred tO‘ 
in Framji Dorahi Gho.sivala v. Adarji Dorcioji Glias- 
toalci (3) but without any comment as to its correctness- 
or otherwise. The only authority which appears to me 
to have a direct bearing on the point at issue ds to be 
found in Gurhaclicm Kaur v. Satiuant Kaur, etc. (4), 
where Abdul Raoof J., is reported to have said as- 
follows:—“ The other contention put forward before- 
me is that letters* of administration cannot be granted 
in respect of part of the property covered by the will.. 
He has been unable to draw my attention to any pro­
vision in the Act prohibiting the grant of letters of 
administration for part of the property only.’ '

I think a distinction should be drawn betv'eem 
letters of administration issued in the case of an in­
testacy and the case of a ‘probate of a will or the grant 
of letters of administration with a copy of the will 
annexed. In the former case the deceased having died 
intestate, his estate has to be distributed by an ad­
ministrator dn accordance with such rules of succession 
as may apply to the particular individual. In th©' 
other cases the estate has to be distributed in accord­
ance with the washes of the deceased contained in his 
will. As I have already said, on the death of a testa­
tor his estate in its entirety vests in the executor,.. 
vide section 211, Probate ca-n only be granted to an- 
executor and it is necessary for that executor to set
(1) (1883) I. Ii, R. 6 Boto. 452.
m  rifiBl) T. L. B. B Bam. 241.

(3) (1894) I. L. B. 18 Bom. 337.
(4V1925 A. I, R. (Liih.) 493.



out in his petition the amount of assets which he ex- 1931
peots to come into his hands. He is under statutory 
obligation to furnish a full' and complete inventory of 
the entire estate'within a period of six months and of 
later, within a year from the grant of the probate., to —
furnish an account of his dealings with the estate. J.
In these circumstances it seems to me that the inten­
tion of the Legislature was to lay down as a general 
rule that a grant of probate should b© made for the 
whole estate of a deceased person. It may be that in 
certain circumstances the Court would be justified in 
limiting the grant to a specific portion o f the estate as 
apparently was done in the Bombay case cited; but in 
order to justify that it seems clear that the circum­
stances must be special- ones.

In the present case no such special circumstances 
appear to exist. It has been urged by Mr. Soni that 
certain other executors named in the will had suc­
ceeded in realising over Rs. 40,000 out o f the estate 
without having obtained probate. In his petition, 
however, Girdhari Lai definitely stated that the assets 
he expected to realise amounted to Rs. 80,000. As 
an executor to whom probate had been granted, he 
would be entitled to deal with the entire estate and the 
mere fact, that he is prepared to allow certain other 
persons to retain and administer the moneys recovered 
by them before the grant of probate to him, does not,
I think, entitle him to evade the stamp duty that he 
seems to wish to do,

I  would, therefore dismiss this appeal with costs.

Johnstone J.— I agree. JoHNsroisE'.i
N. F, E.

Af'peal dismissed.
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