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1931 second appeal, tnde IrsJiad Hussain v. Makut Manohar
Meheaj D in others (1).

The appeal is accordingly dismissed with costs.
V.

GtHULA-M
M u h a m m a d .

C l 0 H 3 > 0 1 T -  

‘WalkeR J.

1931

Jan. 26.

Gordon-W a l k e r  J.— I agree.

A. N. C.
A f  peal dis77iissed..

A PPE LLA TE CIVIL.

Before SJiadi Lai C. J. and Gordon-Walker J.
GA.N PAT R A I  and others (D efendants) Appellants--

Dersus
S A I^  D A S AND OTHERS (P laintifes) Respondents.

Civil Appeal No. 24S3 of 1929.

l?}jitvrfion— Party-wnll— E'rerfion on wall hy one ten- 
nnt-in-common— Svit hy x<'o-fenant— whether lies,

Tlie plaintiffs and defendants \Yere owners of two ad-- 
,]oiiiino' Louses separated by a wall wliicli belonged to botTi 
tlie parties as o-wners-in-eommon. The defendants raised tL.e 
hei^lit of tlie wall, witli a view to building' a siiperstruetnre 
on tlipii’ tenement, and did vso witliont tbe 75ermission of tlie- 
plaintiffs. It was contended for tlie defendants, tliat, as tbey 
liad not occnpied tKe 'wl'ioie of tbe widtK of tlie top of tlie 
wall, bnt confined tlieinselves to tliat moiety of it wMcli. is-., 
on tlie side of tlieir own lionse and left tlie otlier moiety to 
ilie plaintiffs, tlie latter Lad no cause for cOmplaini,

Held, tliat as tlie parties were tenants-in-eonimon,”  
t])o wall roiilfl not be treated as a wall divided! lon,^itiidin.alIy 
into two strips, one belonging’ to eacli of tbe neis'libouring' 
ownei’s. Tlie }>laiiitiffv̂  were, tberefore, entitled to tlie use 
of tlie wliole widtlr of the top of the wall subject to a fiimilar 
rigbt of tbe defendants, and tbe oonstrnction of <tlie new 
wall on lialf the widtli, amounted to an ouster, in so far as 
ilie widtli occupied by the defendants was concerned'.

. And, that tlie plaintilfs had been rigb.i{Ly granted a 
uvaiulatory injunction requiring tlxe dafendants to demolish 
tbe atyticiure raised on tbe joint (or ”  party *’ ) -wall.



VOL. X II LAHORE SERIES. 5 4 3 .

1931Kanakayya  y . Narasim hulu  (1), Ikram  Jlllali KJian t .
Muham-jiiad Yunis Ali Khan (2), Basant Singli v, Sldhha Bai '
Mai (3), Watson v. Grayj per Eiy J. (4), and Steadmim v.
Smith, per Croiiiptou J. (5), followed. SAm B'iAS.

Second a-ppeal from the decree of KliaD. BaMb 
Sheikli Aldul Aziz, Additional District Judge,
Moshiarpm\ dated the 17th July 1929, affirming that 
of Malik Fateh Khan, SnJ)ordinate Judge, 4th Class,
Hoshiarj)ur, dated̂  the 29th April 1929, decreeing the 
plaintiffs' suit.

J agan  N ath i^.GGARWAL, for Appellants.

M eh r  Chand Mahajan, for Respondents.

Shadi L al C. j . — The facts relevant to the ques- Shabi Ijal C.J. 
tion of law involved in this appeal may be shortly 
stated. The plaintiffs and the defendants are owners 
of two. adjoining' hons-es separated bjr a wall which, 
belongs to both the parties as owners in common. The 
defendants have raised tha height of the wall with a 
view to building a siiperstriictnre on their tenement, 
but they have done it without the permission of the 
plaintiffs.

The question arises whether the action of the de- 
fenda,nts constitutes a violation of the plaintiffs' 
rights, and whether the plaintiffs can ask for a manda­
tory injunction. The facts warrant the finding that 
the plaintiffs have been ousted by the defendants from 
the possession of the common wall and are entitled to 
remove the obstruction. The leading authority on the 
subject is the jndgment in Watson y. 6^ray (4), in 
which Fry J. laid down the rule that, if one of the two

(1) (1896) I. L. B. 19 Mad. 38. (3) (1928) 107 I, C. 481.
(2) 0915) 30 I. C. 33. (4) (1880) L. R. 14 Oh. V.  19?̂

(5) 8 E. & B. 1.
' c2 '■
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1931 tenants in common of a wall between two adjoining 
Ganpat Eai houses excludes the other from the use o f it by placing 

■y- an obstruction on it, the only remedy of the excluded 
tenant is to remo\̂ e the obstruction. This rule has 

Shadi J j a l  C.J. been followed by the High Courts in India, vide, inter 
alia, Kanahayya v. Narasimhulu (1); Ikram XJilali 
Khan v. Muhammad Tunis Ali Khan (2); and Basant 
Singh v. Shihba Mai (3). W e are not concerned in the 
present case with the question whjether a wall built 
on the top of a common wall by one co-owner with the 
consent or acquiescence of the other co-owner should 
be treated as the Joint property of both the parties or 
the sole property of the person who built i t ; and it is 
unnecessary to refer to the decisions dealing with that 
question.

The learned counsel for the appellants, however, 
contends that, as the defendants have not occupied the 
whole of the width of the top of the common wall, but 
have confined themselves to that moiety of the wall 
which is on the side of their own houfee and left the 
other moiety to the plaintiffs, the latter have no cause 
for complaint. To this contention I am unable to 
accede. As pointed out above, this is a case of a 
party-wall of which the two adjoining owners are, to 
use the phraseology of the English law, tenants in 
common; and the wall cannot be treated as a wall 
divided longitudinally into two strips, one belonging 
to each of the neighbouring owners. The plaintiffs 
are, therefore, entitled to the use of the whole width 
of the top of the wall subject to a similar right of tĥ e 
defendants, and the construction of the new wall on 
half the width amounts to an ouster in so far as tlie

(1) (18&6) 1. L. E. 19 Mad. 38. (2) (1916) 30 I, C. 33.
; • (3) (1928) 107 I. 0 . 481.



width occupied by the defendants is concerned. As
observ[ed by Crompton J. in Stedman v. Smith (1), G a n p a t  R a i

“ you certainly had no longer the use of the same wall; j>î s
you could not put fiower-pots on it, for instance. ____ _
Suppose he had covered it with broken glass, so as to Shabi Lal C.J. 
prevent your passing along it, as you were entitled to 
do.”  The learned Judge further says the plaintiff 
is excluded from the top of the wall; he might have 
wished to train fruit trees there, or to amuse himself 
by running along the top of the wall.”  These obser­
vations apply to the present case, and there can be no 
doubt that the defendants have (excluded the plaintiffs 
from the use of one-half of the top of the wall, to which 
they were entitled.

The Courts below have rightly granted the 
mandatory injunction. The appeal preferred by the 
defendants is, therefore, dismissed with costs.

Gordon-WaLKER J .— I  concur. Gobdon-
WAIaKElt J .

A'ppeal dismissed.
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