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APPELLATE CIVIL.
Before Sir Ernest H. Goochnan Roberts, Kt.̂  Chief Justiccy and 

Mr. Justice Sharpe.

C .iP T A iN  C. R. SMITH
--- V.

M r s .  HEPTONSTALL.*

Mortgage m i t—Personal remedy barred at date o f suit— Civil Procedure Code,
0. 34-, r. 3 [̂ ) —Balance 'le g a lly  recoTcrahle "— Mortgage claim and  
personal claim— One single cause of action— Mode o f enforcing personal 
remedy— Application in existing mortgage su it—Necessity fo r  cause 
of action being complete before p la in t fd ed —Fresh promissory note— 
Acknowledgiiievt— Ne\n' cause of action— Limitation' Act, s. 19—Contract 
Act, s. 25.
A personal decree under Order 34, riile 3 [4] of the Code of Civil Procedure, 

as amended by this Court, cannot be obtained when, at the date of tiling the 
suit, the personal remedy in the mortgage suit is barred.

There is neither one cause of action on the mortgage and a separate and̂  
distinct cause of action on the defiidency, nor is there a single cause of action 
divisible into two parts. It is but a single cause of action, and a mortgagee’s 
right to a personal decree is a part of) and arises out of, the original mortgage’ 
transaction, The right is enforced by an application in an exi.'̂ting mortgagje 
suit.

A cause of action must be complete before the filing of a plaint. Nothing: 
arising after action brought can either create a new, or complete a then 
incomplete, cause: of action entitling the plaintiff to any relief in that same 
then-existing suit. '
: Chattar Mai v. Thakwri, l.L.'R, 20 All. 512; Jangi Singh v. Chandar Mol,
IX.R. 30 AIL 388, followed.

' W  a case of a mortgage by deposit of title-deeds accompanied by the- 
giving of a promissory note for the amount of the loan the mortgagee files a 
suit for a mortgage decree, but his personal remedy is at that time barred on 
account of the plaint being filed more than three years after the date of 
Such promissory note, he cannot rely upon a fresh promissory note of the 
mortgagor as an acknowledgment of liability if such second note was given after 
his personal remedy on the first note was time-barred.

The g.iving of a fresh promissory note constitutes a.new promise under 
s. 25 (5) of the Contract Act, but it does not alter the pre-existing cause of 
action. It gives rise to a new cause of action, but in order to avail himself: 
of it, the plaintiff musthave sued upon it. .

Talukdet for the appellant. In a mortgage suit> 
wiiere the personal remedy is barred, the only way

* Civil First Appeal No, 102 of 1936 from- the order of this Court on the- 
Original Side in Civil Regular Suit No, 26 of 1934i
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in whicli the mortgagee can recover his money is by 
Sale of the mortgaged property. Hanmant Desai v. 
Raghavendrarao Desai {1). A personal decree cannot be 
passed under Order 34, rule 3 {4) of the Civil 
Procedure Code if, at the date of the mortgage suit, the 
personal remedy is barred. For an on demand note 
given with the deposit of title deeds the period is three 
years from the date of tlie note. The balance must be 

legally recoverable ” from the mortgagor. It is not 
legally recoverable if the right to recover the mortgage 
debt from the mortgagor personally is barred by 
limitation at the date of the suit. On an application for 
a personal decree the Court must see that the debt was 
alive at the date of the suit, and not merely that the 
application was filed within three years from the date of 
sale.

CJiattar Mai v. Thakuri (2) ; Jangi Sinî h v. Chandar 
Mol (3) ; Rahinat Karim v. AhduJ Karim (4).

The fresh proriiissory note of the defendant cannot 
be used as an acknowledgment because it was given 
only after the first promissory note had become barfed. 
It gave rise to a new cause of action, but the plaintiff has 
never sued upon it. He cannot rely upon it in this suit 
as a mere piece of evidence. Galam Husdn v. 
Mahamadali IbraMmji {$). The plaintiff cannot be 
aliov^ed at a late stage of the suit to bring forward for 
the first time allegations wrhich it was necessary to prove 
in order to show that he was entitled to a further 
decree against the defendant personally.

for the respondent. The loan was made on 
the 6th June 1929 when the defendant deposited his 
title deeds with the plaintiff and acknowledged his
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(1) 24 Boin. L.R. ,410. (3) I.L.R. ̂ 0 All. 388.
(2) I.L.R. 20 All. 512. (4) I.L.R. 34 Cal. 672.

(5) I.L.R. 34Bom.540.
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1937 liability to repay by a promissory note of the same date. 
The promissory note was renewed on the 14th June 
1932. The defendant’s objection that the balance due 
upon the second promissory note is not recoverable, 
because the second promissory note was not pleaded in 
the plaint, cannot be sustained at this stage of the case. 
It appears upon the face of the record that that promis­
sory note was pleaded in the reply and issues were 
framed and the parties went to trial upon the footing 
that that promissory note was properly before the 
Court.

The decision of the Judge on the Original Side was 
right, and the decisions of the Allahabad Court which 
hold that the cause of action for an application under 
Order 34, r. 6 of the Civil Procedure Code (now the 
amended rule 3 of this Court) is the same as the cauSe 
of action for a preliminary decree for sale are wrong. 
A cause of action is not merely the original event which 
gives the right of suit but the whole bundle of facts 
which, if traversed, the plaintiff would have to prove. 
In the present mortgage suit to obtain a decree for sale 
of the properties the plaintiff merely had to prove the 
loan, the deposit of title deeds within 12 years of the 
suit and the failure to repay. In the subsequent appli­
cation for a personal decree there are additional matters 
which go to form the cause of action which have to be 
proved. There must be proved an acknowledgment or 
a promise to pay within three years before the institution 
of the suit, and there must be a shortfall as a result of 
the sale of the mortgaged property.

The cause of action in a mortgage suit consists of 
two parts, Part one leads to the preliminary mortgage 
decree. The secdnd part of it is to obtain a personal 
decree. That part is not coniplete and cannot be 
considered until the sale takes place and a, deficiency 
arises.'' '■
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On the application lor a personal decree all that the 
Court has to do is to see that the balance is “ legally 
recoverable."

[S harpe, J. But the personal rem edy on the first 
prom issory note had becom e barred when the second  
prom issory note was executed .]

The promissory note of the 14th June 1932 related 
back to the original loan, and was within three years 
before the date of the institution of the suit, and the sum 
due on it was therefore legally recoverable. A party is 
not debarred by anything in the Evidence Act from 
showing that the real consideration for the promissory 
note was the original mortgage debt. AbduUakin v. 

Me Dun (1), Evidence has been given that this 
promissory note was intended to be a renewal of the 
promissory note of the 6th June 1929. Section 25 of the 
Gontract Act is appliGablfe to the facts and; not section 
19 of the Limitation Act. The second promissory note 
can no more be a separate cause of action from that 
upon which the preliminary decree was passed than the 
first promissory note can be, and it has never been con­
tended that a promissory note taken at the time of a 
loan made on a deposit of title deeds is a separate cause 
O'f action from the mortgage debt,

RoBERTSy G.J.---TĤ ^̂  ̂ Out of an action
which was brought by Mr. Charles Arthur Petley 
against the appellant for a declaration that the plaintifit 
was a mortgagee by deposit of title deeds, for the usual 
mortgage decree, and for a personal decree against the 
defendant. The mortgage arose by way of security for 
a loan (originally of Rs. 35,000) and the plaint was filed 
on January the 13th, 1934. The mortgage by deposit
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(I) I.L.R. 7 Ran. 29?.



^  of title deeds took place on June the 6tliy 1929, and on
SMim the same day a promissory note was given by the

h epto n - defendant for the amount of the mortgage debt.
After a preliminary consent decree there was a sale 

Roberts,c.j. Qf mortgaged property in November 1935, and as
the sale proceeds were insufficient to repay the 
mortgage debt, the plaintiff desired to have recourse to 
Order XXXIV, rule 3 [4), which runs as follows :

“ Where the proceeds of the sale are not sufficient for the pay­
ment of the money due to the plaintiff or any other party to the 
suit and the balance due to the plaintiff or such other party is legally 
recoverable by him from the mortgagor the Court shallj on appU- 
cation made in this behalf by the plaintiff or some other party» 
pass a decree against the mortgagor personally for the payment 
of such balance.”

On June 14, 1932, the defendant by his promissory 
note promised to pay to the agent of the plaintiff the 

, sum of Rs. 26,000 which sum (it is pleaded) was the 
balance due on the Rs. 35,000 formerly lent. This 
promissory note was not a renew'̂ al of the former note 
so as to keep the personal remedy alive. This remedy 
was barred by Uraitation on June 6, 1932, and there-
a.fter, in my opinion, the balance due in respect of the 
niortgage suit ceased to be legally recoverable from the 
mortgagor by the plaintifi by reason of the provisions of 
section 19 of the Limitation Act.

But on June 1932, there was (within the mean­
ing of section 25 (o ) of the Contract Act) a new promise 
to pay a debt barred by the law of limitation. I agree 
with Mr. Paget’s argument that it is not necessary that 
sucli an agreement should refer in terms to the barred 
debt. [See Abdullakm \\Mmng M Dun { I ) :

This new prornise could have been enforced within 
the time allowed by the Limitation Act, Tiamely three

(1) U929UX.E. 7 Ran. 292.

10 RANGOON LAW REPORTS. [1938̂



years : it could liave been sued upon, and the suit, if ^
necessary, couid have been stayed pending the ascer- s m ith

tainment of the sale proceeds. But the only action taken hepton- 
by the plaintiff was to file the suit with which we are at 
present dealing : he then sought td say that the second 
promissory note was a promise to pay the mortgage 
debt and that after the sale proceeds proved insufficient 
there was a balance due to him which was legally 
recoverable from the mortgagor.

The learned trial Judge thought that the cause of 
' action on the mortgage and the cause of action on the 
deficiency were quite separate and distinct. But in my 
opinion no separate cause of action for the personal 
remedy accrued after the mortgaged property was found 
013, sale to be insufficient to satisfy the mortgage debt—
Chaftar Mai v, Thahm (1). There was one cause of 
action only which accrued upon June 6, 1929, and I 
cannot agree that ‘‘ another cause of action has emerged 
in the course of the mortgage suit.” I hold, 
therefore, that at the date of institution of the suit the 
balance sought to he recovered had ceased to be legally 
recoverable in that suit, though it is doubtless true that 
the promissory note of June 14, 1932, might have been 
sued upon at that date. As was said by Aikman and

‘‘ oit an applicjition luiclex' section 90 ■’̂ (of tiie Transfer of Property 
Act, 1882) “ it is the ciate of filing the suit which has to be looked 
to in considering the question whetlier the balance is legally 
recovei-able from the clefendant.”

A decree nnder Order XXXIV [which corresponds to 
section 90 of the Transfer of Property Act) cannot be 
obtained when at the date of filing of the suit the 
personal remedy in the mortgage suit is barred.

1938] RANGOON LAW reports. It
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The difficulty in which the respondent, the legal 
Smith representative of the deceased plaintiffs finds herself

heptok- appears to me to be this. The cause of action on the
sT^. mortgage suit is all one and the same, and thus the

Roberts, c.j. personal remed}  ̂ upon it was time-barred before action
was brought. The giving of a promissory note not in 
renewal of the personal liability so as to save the 
mischief of limitation but so as to constitute a new 
promise under section 25 [3] of the Contract Act could 
not alter the pre-existing cause of action though it did 
give rise to a new one. But the plaintiff never sued 
upon it. Accordingly owing to his failure to keep the 
personal remedy alive by complying with the provisions 
of section 19 of the Limitation Act his cause of action 
arising on June 6, 1929, became, so far as it relates toan- 
application under Order XXXIV, barred by limitation : 
and in like manner his failure to bring an action on the 
new promissory note is fatal to his cause of action. 
What the respondent has sought to do is to try and set 
up the new cause of action as though in some way it 
had re-created the old one. But, for the reasons stated 
and in the light of the authorities cited, I am of opinion 
that she caimot do this and that the appeal must accord- 

. ingly be allowed. ,

S h a r p e ,  J.— This case really lies  w ithin a very 
small compass, although the able argum ents addressed  
to us on both sides have been som ewhat lengthy. It is 
said, and I think it is rightly said, that the present appeal 
raises a point of considerable importanGe affecting the  
practice of the Court in the matter of m ortgage suits 
generally. It is therefore desirable if this case is  to be  
reported and our decision acted upon as laying down  
som e new general principle, that the material facts of 
this case should b e  stated at the outset, so that, when it 
is hereafter sought to apply our present decision  to som e

12 RANGOON LAW REPORTS. [1938
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other case, it may be readily ascertained whether the 
facts of such other case are sufficiently in agreement 
with tî e facts of this case to require this decision to be 
followed. The px'esent case has iinfortunateiy been 
through many vicissitudes, but the following are the only 
facts now material.

On the 6th June 1929 the plaintiff (who has since 
died and whose place upon the record has been duly 
taken by his legal representative Mrs. C, H. Hepton- 
stall) through his agents Balthazar Si Son Ltd. 
lent Capt. Clement Smith the sum of Rs. 35,000. 
On the same date Capt. Smith deposited with the 
plaintiff’s said agents the title deeds of the Allan dale 
Hotel, Rangoon, and he also on the same date gave 
Balthazar & Son Ltd. a promissory note for Rs. 35̂ 000, 
fOf value received payable on demand, and bearing 
interest at the rate of 9 per cent per: annurn. 
Gapt. Smith repaid Rs, 9,000 of the principal sum ientj 
and on the 14th June, 1932̂  he gave BMtliazar & Son 
Ltd, a second promissory note, this time for Rs. M,000̂  
for value received, payable on demand and bearing 
interest at the like rate. On the 13th January, 1934, the 
plaint in the present suit was presented, and by it the 
plaintiff alleged in paragraph 8, that there was then due 
to him “ the sum of Rs. 26,000 by way of principal upon 
the said mortgage together ŵ ith the sum of Rs. 585 by 
way of interest for three months to 31st jDecember 1933 
Ho mortgage had actually been referred to earlier in the 
plaint, but the implication undoubtedly was that there 
had been a mortgage by deposit of the said title deeds 
to secure an advance of Rs, 26,000, which was stated by 
the plaintiff in paragraph 1 of his plaint to have been 
made to Capt. Smith on the 6th June 1929. That was 
an inaccurate statement of the position, but it was 
accepted as correct by the defendant in paragraph 1 of 
liis written statement. The plaint concluded with a

S m it h
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prayer for the following reliefs : {a) a declaration that 
Smith lie was a mortgagee by deposit of title deeds, (b) the 

HEFroN- usual mortgage decree, and (£:) a personal decree against 
defendant. By paragraph 13 [b) of his written state- 

SB.4RPH, j, meiit, the defendant submitted that the plaintiff was not 
entitled to a personal or any decree in that the alleged 
debt if any was barred. The plaintiff, by his further 
written statement in reply, stated that the said mortgage 
debt was not barred by limitation by reason, inter alia, 
of the second promissory note for Rs. 26,000 given by 
the defendant on the 14th June 1932.

On the 1 3th December the suit came on for hearing 
before Leach ]. and the third issue then formulated was 

Ts the claim barred by the law of limitation ? ” On 
the following day, before the conclusion of the hearing, 
a preliminary mortgage decree in the usual form was 
passed by consent, in which dccree it was declared that 
the amount due to the plaintiff by the defendant was 
the sum of Rs. 27,776 being as to Rs. 26,000 the amount 
due to the plaintiff for principal on the mortgage and 
as to Rs. 1,776 for costs of suit. The amount so found 
due was not paid by the defendant within the time 
specified in the preliminary decree, and on the 25th 
July 1935 a final decree for sale of the property was 
passed in the absence of the defendant. For reasons 
which do not appear, there was expressly excluded from 
the final decree the usual declaration as to extinguish­
ment of the mortgage and the right to redeem the 
same, except as to the right to obtain a personal decree 
against the defendant for any balance unpaid.

On the 23rd November 1̂ 35 the property men tioned 
in the final decree was sold ; the net progeeds of that 
sale amounted to only Rs. 19,735. Tbe sale was 
confirmed on the I 8th January 1936 and four dâ ^̂  
the Gonrt granted a. certificate under O. 2 l̂  r̂^
Gode:of Civil :Progedt|r%' As the net proeegds: of ;saIeL

14 ; , .RANGOON LAW REPORTS. [1938
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were found insufficient to pay the amount due to him, 
the plaintiff, on the 27th February 1936 filed an appli­
cation under paragraph 3 (4) of the Order substituted 
by this Court for 0. 34 (r. 6 of which had in its turn 
replaced section 90 of the Transfer of Property Act) for 
a personal decree for a balance of Rs. 8j882-l“10 being 
the decretal sum of Rs. 27̂ 776 plus further interest and 
costs and less the net proceeds of sale. The defendant 
filed his objections on the 19th March, 1936, and in 
paragraph 4 thereof, he submitted that the application 
for a personal decree was out of time. That application 
finally came to be heard on the 7th April of the present 
year, by Braund J., who then granted the plaintiff a 
decree against the defendant for the said sum ot 
Rs. 8,882-1-10 w'ith interest thereon at the Court rate 
from February 1936. The present appeal is from that 
decision, and the only ground now relied upon by the 

: defendant-appellant is ther fifth ground̂  i 
randiim of Appeal dated tiie 6th July 1936, namely, that 
the learned Judge should have held that the reK by 
way of personal decree is barred by limitation.

The point of law is in a nutshell. The whole appeal 
turns upon the meaning of the two words legally 
recoverable ” in what in this Court is paragraph 3 (4) of 
Order 34. The appellant has urged it upon us that 
there is only one cause of; action herê  giving rise both 
to the relief by wary of final decree for sale and: also t<) 
the additional remedy by way of a personal decree forV 
the balance. That is a view whicii was rejected; by tlie 
learned Judge below, who held that there were two 
separate causes of action. In the course of hii 
judgment Mr. Justice Braund said :

“ The cause of action on the mortgage and the cause of action 
on- the deficiency are to my mind quite separate and distinct. ‘ It 
doesn’t follow that the latter will ever arise arid at flie com-' 
mencement of a mortg^e suit it do^s not ^xist. No money is
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recoverable from the mortgagor in this country until the securitjr 
has been realized. I do not for a moment believe that the 
personal liability is part of the original cause of action in a 
mortgage suit, as a mortgage suit is understocd and known in this 
country.”

The learned Judge is there referring to the all-important 
distinction, which he had pointed out at the beginning 
of his judgment, between the characteristic of a mortgage 
in this country, which divorces the remedy on the 
security from the personal remedy (for in India a 
mortgage does not necessarily import a personal 
obligation to repay) and that characteristic of an 
English mortgage which gives a remedy by way 
of personal recovery from the moi'tgagor. Mr. Talukder 
on behalf of the appellant submits that this con­
ception in the mind of the learned Judge of• a 
dual cause of action is wrong, and his authority is 
the joint judgment of Aikman and GrifBn JJ. in Jangi 
Singh v Chmidar Mol (1) where it was held that the 
right to such a personal decree as is here applied for: 
was a part of and arose out of the original mortgage 
transaction and that it was the date of filing the suit 
which had to be looked at in considering the question 
whether the balance is legally recoverable from the 
defendant. It being conceded by both parties that the 
appropriate limitation of time in the present case is 
three years, it is, therefore, contended on behalf of the 
appellant that, as this suit was filed more than three 
years after the original mortgage transaction, the 
balance, for which a personal decree has now been 
passed, was not “ legally recoverable.”

Mr, Paget on behalf of the respondent relies 
Upon two grounds as entitling his client to retaiti the 
personal decree which has been passed by Mr* Justice:

(1) 11908) i.L.R. 30 All. 388.
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Braund. In the first place, Mr. Paget takes up a 
position mid-way between Mr Talukder’s stand, point of 
a single and complete cause of action arising at the 
date of the mortgage transaction and the learned Judge’s 
decision that there are two distinct causes of action, s h a e p e , j .  

He says that his client’s cause of action̂  though a single 
one, was capable of being split into two parts and that 
that part of it which entitled him to a personal decree 
was not complete until after the actual sale of the 
property and the ascertainment of the deficiency : hence 
as the application under Order XXXIV was made within 
three years of the ascertainment of the deficiency it 
was not time-barred and the deficiency was legally 
recoverable from the mortgagor. Mr. Paget’s second 
ground is that even if the date of filing the suit is the 
material date to be considered the second promissory 
note of the 14th June 1932 wa,s an acknowledgment by 
the defendant of his liability in respect of the balancei 
of the mortgage debt and the present suit was brought 
within three years from the giving of the Second  
promissory note.

In my judgment it is impossible to say either that 
that were two causes of action or that the single cause- 
of action was divisible into two parts. To my mind 
the case oi jangi Singh v. Chandar Mol (1) mentioned 
above, concludes the matter so far as Goncerns the first 
part of the respondent’s case. The respondent’s right 
to a personal decree was a part of, and arose out of, the 
original mortgage transaction. In the opening sentence 
of his judgment Mr. Justice Braixhd called attention to 
an all important matter which must be borne in mindy 
namely, that the present proceeding is not a suit but an 
application in a suit. The latter words truly and 
correctly state the position that this is an application in 
an existing suit. A cause of action must be complete

(1) (1908) I.L .R . 30 A ll. 388.
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1937 before the filing of a plaint Nothiiig arising after
action broiigiit can eitlier create a new, or compiete a
then incomplete, cause of action entitling the plaintiff 
to any relief in that same then existing suit. I there-

sh.Irm:, ]. fore think that the respondent’s first point must be
rejected.

I also think lhat the respondent’s second point 
fails. By the terms of section 19 sub-section (1) of the 
Limitation Act, an acknowledgment in writing of a 
liability, to permit of a fresh period of limitation, shall 
be computed from the date of the acknowledgment, 
only where the acknowledgment is made before the 
expiration of the period prescribed. In the present 
case the only acknowledgment upon which any attempt 
can be made to rely is the promissory note of the 14th 
June 1932. That was made after the expiration” of 
three years from the original mortgage transaction and 
is, therefore, of no assistance to the respondent by way 
of an acknowledgment.

For these reasons, therefore, I  agree with my Lord 
the Chief Justice that this appeal must be allow”ed and 
the personal decree passed by Mr. Justice Braund set 
a s id e .: ■■

July 21. Their Lordships, after hearing counsel on 
the question of cpsts, passed the following order :

We have decided on consideration that the proper 
award for the amount of advocate’s fees is ten gold 
mohurs for the first day’s hearing in the appellate Gourt, 
six gold mohurs for each of the two subsequent days, 
and one gold mohur for to-day. The order by Mr. Justice 
Braund with regard to the amount of costs in his Court 
will stand and the}? will, of course, be recoverable by- 
the appellant.


