
TOL.- XII ■' iAHOUE .series/ 

eEVISIONAL CRIMIHAl..

4.57

Before Teh Chand j ,
S H A D I  L A L  AND OTHERS— Petitioners 

versus
T he c r o w n — R espondent.

Criminal Revision No-1228 of 15)30
Criminal Procedure Code, Act V of 1898, section 107—

■ Security— groxinds for requiring— 'present (and not 'past') 
Zikelihood of hr each of the pcace.

Held, tkat proceediugf? under section 107 of tlie Crimi
nal Procedure Code are intended to be preventive and not 
punitive, tlie object beiu!.? to prevent persons from doing 
rsometliing- wliicli is likely to occasion a breach of tbe peace 
or disturl)ance of public tranquillity in tbe imTnedi'ate or near 
future.

It  is incumbent on tbe prosecution, tberefore, to give 
clear proof of acts or specific conduct on tlie part of tbe 
-person or persons proceeded against, from wMch a ‘̂reasonable 
immediate inference could be drawn’ ’ tbat a breact of tbe 
peace or disturbance of public tranquillity is likely.

Sril-anta Nath y. 'Emperor (1) and Empress v, Shimhhu 
Nath (2) followed.

Held further, that acts in respect of which, security is 
required must not be acts, the repetition oi which may be 
merely apprehended from past commission of similar acts, 
but acts from which a reasonable iaference can be drawn that 
•the accused are likely (not were likely) to commit a breach 
(!of the peace.

In the matter of Basdeo, per Stanley C.J. (3), followed. 

A'p'plication foi  ̂ revision of the order of Khan 
IBahadur Mian . 4 Aziz, District Magistrate, 
Jullvmdur, dated the ISth A'iigust 1930  ̂ affirming 
ihat o f Chaudhri Day a Ram, Magistrate, 1st Class, 
Moshiar'pur, dated the 26th May 1930,

<1) (1905) 9 Gal. W. N. 898. (2) 21 P. R. (Or.) 1888.
(E) ^904> I. L. R. 26 All. 190, 193.

I ? e c .  20.
1930



1930 Y. N. Sethi, . for Petitioners. .

Shadi Lai. Carden-N oaDj Government Advocate, for Res-
T h e  Ce o w n . pondent.
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T e k  Chand J. Tek Chand J.— In a joint enquiry held before 
a Magistrate of the first class at Hoshiarpur, the 
three petitioners Were ordered under section 107, 
Criminal Procedure Code, to execute bonds, with two 
sureties each, to keep the peace for a period o f one 
year, or in default to undergo simple imprisonment 
for one year. The first petitioner, Dr. Shadi Lai 
M.B. B.S. is a private medical practitioner at- 
Hoshiarpur and the other tvv̂ o are youths, aged about 
18 years, one of them, Bhola Ram, being a- student 
of the local Sana tan Dharma School, and the ether, 
Gauri Shankar, a cloth inerchant. The petitioners- 
failed to execute the bonds and have been in jail from 
the 26th of May 1 9 3 0 .  They appealed, but the- 
appeal was dismissed by the District Magistrate, 
Jullundur, and they have preferred a petition for  
revision in this Couit.

- As the learned District Magistrate had not dis
cussed the evidence: in. h is: judgment,  ̂ but had ' con
tented himself with the cbservatioii that the facts 
had been set out in the trial Court’s judgment in great 
fullness and it would be mere waste of time to refer' 
to them in detail.”  I  have been through the evi
dence with both counsel, a,nd have heard theni at 
length.

The proceedings started on three separate com
plaints filed against each of the petitioners by the 
Superintendent of Police, H.‘oshiarpur, in the court 
of 'the Additional District Magistrate, who, af|ier' 
recording the statement of the complainant, issued â  
iiotiee to each petitioner to show cau^e why he should^



not be bound down under section 107. The cases 
were then made over to Chaudhri Daya Kam, Magis- Smsr 
trate, 1st class, who passed an order on the 19th of
May 1930 that the proceedings be consolidated and a ____
joint enquiry held against all the three accused Tek Chand J) 
persons.

The prosecution examined 12 witnesses, who, as 
will appear later on, have deposed to four different 
incidents. The first witness is Khan Qurban Ali 
Khan,, Superintendent, Police. He has no personal 
knowledge of any of the incidents, except that on the 
14th of May 1930 after sunset, he went to the city 
police station and found a crowd of about 200 
persons gathered outside. He asked the constable 
on duty as to what the matter was and was informed 
that one Bam Singh Jaiihar (who was ‘"wanted in 
a case -and had voluntarily surrendered himself at 
that time) had com;s in a motor lorry, and that the 
crowd had collected in connection with his arrest. The 
witness is positive that he did not notice Shadi Lai, 
petitioner, in the crowd. His evidence is; however, 
important in so far as he informs us that he did not 
receive any report from anv of his subordinates in 
which it wa s stated that “ Dr. Shadi Lai had ever 
himself uttered any provocative words to annoy the 
police or anybody else.”  Nor does he remember 
having: received any information after the 21st March 
that Shadi Lai ever obstructed any police official in 
the discharge of his duty or that he addressed a 
public meeting or gathering. The witness has no 
personal knowledge of the activities o f the other two 
accused. His evidence, therefore, so far as it goes,, 
cannot support the case for the prosecution.

The next four witnesses (P. W. 2) Ram Rang,
^Prosecuting Inspector, (P. W . 3) Aziz Ahmad, H. V
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■1930 Clerk, Deputy Commissioner’s' Office,- (P. W . 4)
‘SHADiIi.ti. Waryam Singli, Deputy Superintendent, Police, and

V. (P. W. 5) Ishar Das, Sub-Inspector, depose to an
which is alleged to have taken place outside 

*1’e k  CiiAND J. the conrt-room of the Additional District Magistrate 
on the 21st of Ma.rch 1930. It appears that on that 
date two persons, named Sham Das and Sardar 
Ahmad, were convicted under section 124-A, Indian 
Penal Code, and as they were being taken from the 
court-room to the jail-van, some members of the 
crowd, which had collected in the court compound, 
raised certain cries and Shadi Lai tried to garland 
Sham Das, but Ham Rang asked him not to do so. 
Shadi Lai, however, insisted upon garlanding the con
vict. At this stage Waryam Singh, Deputy Superin
tendent, Police arrived on the scene and saw “ Shadi 
Lai and Ram Rang catching each other’s hand.”  

On this,”  says Warj^am Singh, “ I got down the 
steps and ordered the people to get hack and people 
got back and I asked the driver to drive away the 
lorry which he did.”  This shows that the crowd 
was not turbulent or thrieatening, and that it retired 
when asked to do so by the Deputy Superintendent, 
Police. Both Waryam Singh and Ram Rang, how
ever, state that the ■crowd was agitated and they 
express the opinion that if the lorry had not been 
i:aken away immediately, a breach of the peace might 
Tiave occurred. Both these witnesses have further 
stated that thiey did not receive information, that 
ufter the 21st March any of the petitioners ever 
attempted to garland any prisoner or interfered with 
"the Police custody of any person. The third witness 
to this incident is Aziz Ahmad, Head Vernacular 
Clerk, and all that he says is that as he was leaving 
liis office he saw a crowd, consisting of aU sorts o f
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people, pleaders their clerks,, e tc / ',  outside the 
Additional District Magistrate’ s , court-room, that S]iui>i 
Shadi Lai had a garland in his hand, that Ram Bang
was telling Shadi Lai “ do not, do n o t / '  and that -----
the witness saw nothing more.. He also deposed that 
he did not hear Shadi Lai raise any shouts, and that 
he did not see any altercation, on that day.

The next set of witnesses comprises (P. W. 7)
M-ir Usaf Ali, Sub-Inspector, and (P. W . 8)
Makhadum Ali, Constable, who depose that on the 
14th o f April 1930 a meeting was held to protest 
against the arrest of Pandit Jawahar Lai Nehru at 
Allahabad, which was followed by a procession. Dr.
Shadi Lai was in front of the procession and the 
other two petitioners were in it. The procession 
went round various streets of the city and on its way 
it halted for a few minutes in front of the police 
station. Neith;er witness, however, states that a 
breach of the peace or disturbance of the public 
tranquillity was apprehended at the time,

The third incident referred to is that on the 
10th of May 1930 it was announced in a meeting that 
Ham Singh, Jauhar, to whom reference has already 
been made above, was expected to arrive by the even
ing train to surrender himself to the police, and that 
a procession would be taken out to welcome him.
It is, however, not alleged that any o f the petitioners 
ŵ ere present at this meeting A  number of persons 
are stated to have gone to the Railway station, but.
Earn Singh did not come. On their way back these 
■nersons stopped for a short time in front of the 
hous3 of (P. W . 6) Harbakhsh Singh, Bar.-
at-Law, whose nephew edits a Vernacular newspaper 
called the Shiwalik Times, and raised some shouts 
there. The nephew has not appeared as a witness
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"Sh a b i L al
n).

1930 and Sardar Harbakhsh Singh states; that  ̂fee remained 
inside Ms room , and was not abl,e to recognise anyone 
in the crowd. He has, therefore, not deposed any- 

'T h b  Cb o w n . definite against any of the petitioners. Twp
‘ ‘T e k  C h a n b  J. other witnesses (P. W . 11) Daiilat Ram and (P.

W. 12) Banta Singh, Constables, however, saw^G■auri. 
Shankar and Bhola Ram, petitioners, in the crowd, 
and heard them raise the cries. Both, these witnesses 
state that Shadi' Lal was not in the crowd on this 
occasion. They further admit that they did not 
make any report in writing of this incident to the 
higher authorities. No importance appears to have 
been attached to it at the time, and there is no
suggestion that any breach of the peace was ap
prehended.

, The fourth and last incident risferred to is that 
on the 14th of May 1930 the aforesaid Ram Singh 
Jauhar came in a lorry from Jullimdur and was met 
by the police outside the town. He was immediately 
arrested and removed in a car to the jail. A  number 
of persons appear to have collected and raised the 

usual cries,”  The first witness relating to this 
incident is (P. W. 6) Mir Usaf Ali, Sub-Inspector, 
who states that he saw Shadi Lal and Gauri Shankar, 
but not Bhola Bam, in the crowd. He alsoi states 
that if “ he had not driven the car quickly there was 
a possibility of breach of peace.”  He admitted, 
however, that he did not make any report in writing 
that there was any danger of a breach of the peace 
from the crowd. The nest witness Makha'dum Ali, 
Constable (P . W . 8) got into the lorry near the 
Octroi post and as the lorry approached the town he 
saw a crowd collect at the shouting o f Ram Singh 
Jatihar; Gauri Shankar and Bhola Ram ware in
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c.- r iQsothe crowd â nd responded to-the shouts of Ram S.-mgn' —
and followed the lorry. Shadi Lai was not there ^t SHADi IiM.
the time, but was seen near the Police station/ which Titte Ckown.-
is 300 or 400 karams from the Octroi post. This j
witness is ..coiitxadicted by the other eonstablCj Thakar - .
Singh (P. W. 9),: who stated that none of the .accused:
was near the Octroi post, but that ,all three^of. them
were at the shop of Milkhi Ram from where they
followed the lorry. According to this witness it
took only 3 or 4 minutes to shift Ham Singh from ,the
lorry to the car. Some of the persons present in the
crowd had garlands in their hands, but none of them
actually attempted to garland Ram Singh. The last
witness relating to this incident ds (P. W . 10) Hari
Singh, lamhardar of a neighbouring Tillage, who
happened to be rsturning from the court to the city.
He merely heard Bhola, Ram and Gauri Shankar 
shout when Ram Singh was being removed from the 
lorry to the car, -

This is all the evidence produced by the prosecu
tion and, after carefully examining at, I have no 
doubt that it is insufficient .to justify the order under 
revision. It is hardly n&eessary to point out that the 
object o f section 107 is not to punish persons for any- 
thing they might have done in th,e past but to 
prevent them from doing something which is likely to 
occasion a breach of the peace or disturbance of 
public tranquillity in the immediate or near future,
Srikanta Nath v. Emperor (1). These proceedings 
are intended to be preventive and not punitive, and 
•as observed by Battigan J. in The Em'pfess v. SMmhu 
Nath (2), it is incumbent on the prosecution to give 
clear proof of acts or specific conduct on the part of
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1930 the person or persons proceeded against, “  from
1 which a reasonable immediate inference could be

OHADI iiAL .
'P. drawn ”  that a breach o f  the peace or disturbance ot 

The Ceovk . tranquillity is likely.
*‘I'ek Cham J . A  reference to the tenoas of section 107 will show 

that there are two distinct sets of circumstances iii
which a Magistrate may take action under this 
section:.'—

(a) where it appears that a person is likely him
self to commit a breach of the peace, or disturb the 
public tranquillity, by a direct act of h is; or

(b) where he may be the indirect cause of a 
breach of the peace or disturbance of public tran
quillity by doing a wrongful act or acts which might 
lead to a breach of the peace or disturbance o f the 
public tranquillity.

It seems to have been suggested in the lower 
courts that this case fell under the second category, 
as the conduct of the petitioners was likely to provoke' 
“ the police to come into clash with the public.”  
The learned Government Advocate, however, definite-' 
ly stated before me that this was not the position 
which he took up and it is, therefore, unnecessary tO’ 
discuss this aŝ peot of the matter. But he, coiitend- 
ed that the petitioners had so conducted themselves' 
during the two months prior to the initiation o f the- 
proceedings against them that the Magistrate was 
justified in concluding that they were likely to dis
turb the public tranquillity. After giving due weight 
to his arguments, I  am of opinion that the evidence 
on the record is insufficient to justify this conclusion. 
Much emphasis was laid on the incident of the 21st 

that^B §hadi Lai attempted to garland a



prisorxftr, against the orders of the Police officer in 
charge, and actually causrht hold of the hands o f the . . Mi.
latter in  the process. ‘ This is, ho-wever, a solitary ^ 
incident of its kind which has not been repeated and -  ̂ ® _ _  ■ 
which there is no indication on the record, was likely. TEK Chand ;J. 
to be repeated again. It may be, that by this act 
Sha-di Lai rendered himself liable to punishment 
under certain sections of the Penal Code, but if that 
was so, the obvious-and. proper way to deal wdth him 
was to prosecute him for that offence and not to pro
ceed against him under section 107 of the Criminal 
Procedure Code nearly two months later.

The learned Governmient Advocate has also- 
referred to the opinion expressed by Deputy Superin
tendent, Police, V/aryam Singh and Police Inspector 
Earn Ran'g, that if  on the 21st March 1930 the lorry 
in which prisoners. Sham Das and Sardar Moham
mad, were seated, had not been taken away quickly^ 
a breach of the. peace would in all probability have 
taken place. In the first place, the matyerials on the 
record are, in my opinion, inBufficient to justify this 
inference, but even if  the witnesses are right in their 
belief that a disturbance was likely on that occasionj, 
it is legally insufficient to justify a finding that a 
disturbance of public tranquillity would be imminent 
two months later. As observed by Chief Justice 
Stanley in In the matter of the fetition of Basdeo 
and others (1) “ Section 107 presupposes that the 
person sought to be put under a rule of ̂ bail is likely 
(not was likely) to commit a breach o f the peace or 
disturb the public tranquillity,  ̂  ̂ ^ ^
The acts in respect o f which sedurity is required must. 
not be acts, the repetition of which may be merely
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19S0 a p p r e h e n d e d  f r o m  p a s t  c o m m i s s i o n  of s i m i l a r  acts,
but a c t s  f r o m  w h i c h  a r e a s o n a b le  i n f e r .e n c e  c a n  b e  

t?. d r a w n  t h a t  t h e  a c c u s e d  are l i k e l y  (not were l i k e l y )  to
TiHE C:row n . a  b r e a c h  o f  t h e  p e a c e .  ’ ’

T e k  CHAjrD J . I  have no doubt that the evidenqe produced in the
case clearly falls short of proving that on the day 
when the complaints were lodged, or on the day when 
the final order binding down the petitioners was 
passed, they, individually or collectively, were likely 
to commit a breach of the peace or disturb the public 
tranquillity within the meaning of section 107. I 
must, therefore, hold that the order o f the learned 
Magistrate was not justified.

In this view of the case, it is not necessary to 
consider the other points raised at the hearing, that 
the proceedings against the three petitioners should 
not have been consolidated and that the petitioners 
have been prejudiced by the joint enquiry.

I accept the petition for revision, set aside the 
order of the courts below requiring the petitioners 
to furnish surety under section 107, Criminal Pro
cedure Code, and direct that the petitioners, who 
are in custody, he released forthwith.

.V. F. E.

Revision accented.
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