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APPELLATE Ci¥!L.

"Dec. 9.

Before Harrison and Dalip Singh JJ.

1930 RAM KISHAN a n d  o t h e r s  ( P l a i n t i f e s ) Appellants
versus

G-ANGA BAM  an d  o th er s  (D e f e n d a n t s ) 
Respondents.

Civil Appeal No. 2439 of 192S,

Hin'dki. Law— Suit hy Joint Hindu Family— for rt- 
covery of a family debt— one son of the M'anafjer— not made 
a party— ’wTietlier suit had for non-joinder—princi'ples: 
applicable.

Plaintiffs alleging themselves to be tke members of a 
joint Hindn family sued defendants on a halii account. Tlie 
plainti'ffs consisted of Naud Lai and Kia sons (except Sant 
Ram) and Kia yonnger brother. Defendants i)leaded tliat 
the suit was bad for non-joinder of Sant Earn. Nand Lai 
alleged that Sant Rani was not a member of the family as 
he had been adopted by his maternal grand-father, but the 
trial Court found that the .adoption had not been proved, and 
that as Bant Bam Ti'-as a necessary x>arty and had not been 
impleaded, dismissed the suit.

Held, that it is not the form in -which tlie Manager sues 
Avhich determines h.is, capacity to sue on behalf of the joint 
fam îly, but the fact, that no body except him has the right 
to interfere in the business of the joint family or to give a 
discharge or a receipt for a debt due to or from that joint 
family, which confers the capacity on the Manager. It is 
therefore tlie question o£ fact whether he is the Manager or 
not, and not the form in which he sues which, determines the 
question of his capacity,

Kishan Prasad v. Har Narain Singh {!), followed.
Rattan Chand v. Mam Parshad (2), disapproved.

Case law discussed.
And, as in th.e present case Wand Lai was th,e Manager 

of tbe family and his younger brother w&s a oo-plaintiJ®, the

(1) (1911) I. L. R. 33 All, 272, 277 (P. 0.). (2) 69 P. R. 1906.



omission of Sant Bam, one of tlie sons, -was immaterial^ as 1980
in tlie sons could not interfere witli tke father’ s manage- 
inent of tiie familj^ l)iisiness.

First a/p-peal from the decree of Paadit Ktindan 
Lai, Bashislit, S&nior Subordinate Judge^ Jiillundur, 
dated the 9th May 1925, dismissing the 'plaintiffs' suit.

B a d r i D a s , J. L. K a p u r  and Shiy C h a r a n  D a s . 
for Appellants.

S h a m a ir  C h a n d , Q abu l  C h a n d , M o h a m m a d  A m in  
and C h a n d r a  G u p t a , for Din Dyal, for Respondents.

D altp Singh J .— In this case tlie plaintiffs alleg- Dalip Shtqh J. 
ing themselves to be the members of a joint Hindu 
family sued the defendants, who were alleged to be the 
members of another joint Hindu family, on a bahi 
account and balance struck in favour of tb^ plaintiffs on 
the bahi o f the plaintiffs. The defence taken was that 
the plaintiffs had failed to include one Sant Ram, wEa 
was the son of plaintiff No. 1 Nand Lai, in the suit, and 
that, therefore, the suit was bad for non-joinder o f a 
necessary party. Nand Lai pleaded that Sant Ram 
;wa'S. his son, but that he was no longer a member o f a 
joint Hindu family because he had be^n adopted by 
his maternal grand-father. An issue was framed on 
the point and the trial Court held that it was not 
proived that Sant Ram had been adopted by Iiis mater*- 
nal grandfather and that, therefore, the suit must' fa il 
because Sant Ram was a necessary party on the 
authority of Rattan G hand y. Ram Par shad (1). I t  
accordingly dismissed the suit.

Th6 plaintiffs have comei in appeal and it has been 
contended by them that Rattan Chand v. Ram Parshad
(1) is no longer good law in view of the Privy Council
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(1) 69 P. R. 1906.



1930 rilling reported as Kishan Prasad y . Har Narain Singh
~r~ (1). The learned counsel for the appellants has also

•BiiM EJSHAN '  ̂ J. X
'V. cited the following rulings—Sharam Singh v. Sadhu

(^anga Eam. ^2) a Lahore Division Bench ruling, Hori Lai
Balip Singh  j . t .  Munman Kumuar (3), Madan Lai v. Kishan Singh 

(4), Sheo Shankar Ram v. Jaddo Kuuwar (5), Badri 
Das y. Santa Singh (6), Miiharram Ali v. Bansi Lai 
(7), Bhola Roy v. Jung Bahadur Singh (S) (a Calcutta 
case), Lalji Nensey v. Keshowji Punja (9), Lingan- 
gowda v. Basangoivda (10), and Kishen v. Ram 
Chand (11).

The learned counsel for the respondents on the 
other hand has relied on Girwar Narain v. Mst, 
Makhdimissa (12) and Ramchandra Narayan v. 
fatrac^ (13)̂  and has endeavoured to distinguish the 
rulings cited by the learned counsel for the appellants.

As contended by the learned counsel for. the res
pondents three positions are possible- It may be held 
that all the members of a joint Hindti family must join 
in bringing any suit concerning their family, and that 
the manager alone cannot sue without impleading the 
other members o f the family. The learned counsel, 
however, conceded that it was impossible to maintain 
this position in view of Kishen Prasad y. Har Narain 
Singh (1). The second position is that the manager 
can sue on behalf of the joint Hindu family, but that 
he should purport to do so as such, and for this pro
position the learned counsel relied on GirwaT Narain 
Y. Mst. Miikbnlunissa (12), which is a Patna ruling,
(1) (1911) I.L. R. 33 All. 272 (P. C.). (8) (1914) 22 I. C. 798. ~
(2) (1928) 110 I. 0. 293. (9) {1918) I, L.’ R. 37 Bom. 340.
(3) (1912) I. L. R. 34 All. 549 (F. B.). (10) (1927) I. L. R. 51 Bom. 450
(4) (1912) LL.R. 34 All. 572. .fei'(P.O,).
<5) (1914) I. L. R. 36 AM. 383. ■ (11) (1919) 114 I. G. 689.
(6) 3 P. R. 1912. (12) (1916) 36 I. C. 542.
<7) 34 P. R. I9it, (13), (1913) I. L. R, 40 Bom. 248,

353. -
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and Ramchandra Narayan v. Shriputrao (1) whicii no 1930 
doubt support Mm. The Patna ruling, however, relies Eisbiah
on an Alialiabad ruling Hori Lai y. Munman Kunwar '«•
(2) as supporting the conclusions that their Lordships
had arrived at in that case. The learned counsel for Dalip Singh J.
the respondents however, conceded that Hori Lai v.
Munman Kumuar (2), which was a different case from 
Girwar Narain v. Mst. Mah'bulunissa (3), being a case 
where the manager of the ioint Hindu family was a 
defendant a,nd not a plaintiff, proceeded on different 
lines altogether from the Patna case and there was 
nothing to show from the report of Hori Led v. Mun- 
man Kumvar (2) that the interpretation put on it by 
the Patna ruling was correct in fact, and tha? the 
man?,Q:er had been sued, as such, in HoH Led v. M r̂n- 
nan Kunwar (2). I  should be inclined to say thaS 
while the matter is by no means clear, the ruling re- 
Dorted in Hori Lai v. Munm.an Kunwar (2), rather 
seems to iniply that the manager had not been sued as 
such and that in the second suit it was as a matfer of 
fact disputed that He was the manager at all, though 
the fiiiding af the Court was tha.t he was the manager.
The effect of the authority cited, therefore, is somewhat' 
weakened. In'Ramchandra Narayan y. Shrifatrm  {!) 
there is no doubt a remark at page 253 where a similar 
proposition to that of the Patna High Court is laid 
down. On the other hand in the rulings cited by the 
learned counsel for the appellants there is no such dis
tinction drawn between a manager suing as such and 
the plaintiff in a particular case being in fact the 
manager.

41) (1916) I.L.R. 40 Bom. 248, 253.(2) (1912) LL.R. 34 All o40 (F.B.),
(3) (1916) 36 I. O. 54S.

'VOL. XII] LAHORE SERIES. ,



The question, therefore, remains to be considered' 
Eam ErsHAx whether the Prdvy Council has laid down that the 

manager must sue, as such, in order to bind or to h& 
GjANGA Eam. suing on behalf of the joint Hindu family.

Bahp SmaiT J. The reason given by the Privy Council in Kishait 
Prasad v. Har Narain Singh (1) for holding that ther 
manager can bring a suit on behalf of the entire joint 
Hindu family is contained in the following passage ;— 
“ The respondents are demanding however, that per
sons, who are incompetent to interfere in the business o f 
the contract, or to give a receipt under it, and are 
merely interested in its profits, shall be treated as 
parties necessar̂  ̂to its enforcement.”  It seems to me 
to follow from the above that it is not the form in whicli 
the manager sues which determines his capacity to sue, 
on behalf of the joint family, but the fact that nobody 
except him has the right to interfere in thle business o f 
the joint Hindu family or to give a discharge or a 
receipt for a debt due to or from that joint family 
wMch confers the capacity on the manager. It is, 
therefore, a question of fact whether he is the manager 
or not and not the form in which he sues which deter
mines the question. In the present appeal there is no 
doubt that Nâ nd Lai’ as stated by himself was thef 
manager of the joint Hindu family. Except his' 
brother Jagiri Ram all the other persons are his sons, 
including Sant Ram whose absence has been the ground' 
of the suit's dismissal. It is clear law tĥ at a son 
could not interfere with the father’s management o f 
the family business and Jagiri Ram, who, as far as IP 
can gather from the record, is a younger brother of 
Nand Lai, was on the record. It would follow, there
fore, that the suit was properly framed even without
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-tlie inciiision of Sant Ram, I would, therefore, accept 
the appeal and remand the case, under Order 41, rule 
23, Civil Procedure Code, for a decision on the rest of 
the issues. The stamp on appeal shall be refunded. 
Costs shall abide the result.

TOL. XII ]

H a r r i s o n  J.- 
.4. N, C.

-T ag;ree.

Ram EisHAN
•V.

Gaistga Ram. 

D a l i p  Singh J,

HAifiasON J.

1930 ■

A'ppeal accented. 
Case rem.anded.

C i¥ lL  R E FE R E IiC S =  
Before Addison J.

ISHAR— Plaintiff
versus

BITTU  AND OTHERS- -Defendants.

(1) 61 P. X. E. 1912.

1930 

Dec, 9.
Civil Reference No. 31 of 1930.

JuHsdiction (Ctvil. or Revenue) Svit for recoverij of 
•m'rears of rent sold to plaintiff hy two out of three latid.lords 
— Punjab Tenancy Act, of 1887, section^ 4, 77 (3) (n).

Held, tliat a suit liy tTie pxircli.aser of a 2/-3rdR f̂ hnte 
o! the rent, to wMcli two out of tliree landlords were entitled, 
against tlie tenants, is cognizable hy tie eiyil Ooiirts, the 
pnrcliaser not heing tlie. landlord.

Ganpat Rai v, Sardam (1), followed.
Case referred hy Commissimier, Julhind-ur, until 

Ms No. 6J48O, dated the 2nd Sej)teml)€r 1930. for orders 
■of the High Court.

.iVDDisoN J — These are two references by the Col
lector of Hoshiarpur through the Commissioner, for 
a decision, under section 99 of the Punjab Tenancy 
Act, as to whether the two suits referred should be 
'tried by a civil or a revenue Court. The two suits are 
similar in nature and the same order will govern both.

A.i>i)Ison j .

E


