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1930 holders to attach the private property of Mussammat 
M ussam m at  Wiranwali,

ALi the aforesaid reasons I would dismiss the
H ie a  N a n d . a ,ppeal with costs.

C o l d s t r e a m  J,— I aeree-
.Ioldsteeam j .

A. Js. C.

1930 

Dec, 1.

Appeal dismissed.

] Respondents.

APPELLATE CIVIL.

Before Tek Chciud and Gordon-Walher JJ.
GHULAM MUHAMMAD a n d  o t h e r s  ( D e f e n d a n t s )

Appellants
versus

MST.  HALLI a n d  a n o t h e r ,

( P l a i n t i f f s )

MST. AMON .AND a n o t h e r ,

( D e f e n d a n t s )

CivH Appeal No. H23 oF I 92S

Custom—Succession—Self-acqvireil 'pToperf.y—'Arain —̂
Na'tDansJiahr District Jnlhmdur— dmujliters (f-nd col-
lateTals—Riii'aj-i-am,— evidentiary vahre of— when entry nd~ 
versely affects the rights of loomen.

Held., tliat an entry in t-Iie Ri^caj-i~am recording a vspeciul 
custom is prima facie proof of that custom, l)nt can be re- 
"bnttecl l)y the party i.lisp'nting' tlie correctnes.s of tlie entry.

Lahh Singh v. Mst. Mango (1), Beg y . Allah Ditta (2), 
and Vaishno Ditii t. JRameRhri (3), followed,

Karim Balihsh r, I'V i.ram 'iidd in  (4), and Sultan v. M d- 
Sharfwn (5), referred to.

Held also, tliat where, as in this case, sncli an entry 
adversely affects the ri{?lits of women, who had no opportunity 
of a,ppearing' heioxe the Reveniie authorities, the presiimption 
in favoiu’ of its correctness can he rehiitted hy a few well-ascer­
tained instances to the contrary.

Khan Beg y . -Fateh Khan (6), followed.
(1) (1927) I.L .R . 8 Lah. 281. 
■{% 45 P .R . 1917 (P.O.).
<S) <1929) I . L . R : i O Lah. 8C

(4) 1930 A. I. R. (Lah.) 596.
(5) (1&29) I .L .R . 10 Lah. 249. 

(P.O.). (6) (1926) 108 I. C. 518.
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Held further, tliat in tliis case tlie plaintifts liad suc­
ceeded in rebutting the initial presumption raised against 
.Uieiu In- the entry in the Riwaj-i-ayn had established
that hv cnstom, amouo- Arains of ITawanshahr Tahsil, Dis­
trict Jiilltindur, daiightt:;is are entitled to succeed to their 
father's self-acquired hind in preference to his coUateral^. ^

First fifpeal from the decree of Khwaja Ahdiis 
Samad, Senior Subordinate Judge, Lycdlf ur, dated the 
20tk March 1925, declaring that flam tifs a;re the 
rightfiU heirs to their father in frsference. to defen­
dants Nos. 2 to 6.

R am  C hand  and S. C. Manchanda, f o r  A p p e l­
lan ts.

A bditl Rashid, for Muhammad Shafi, and 
Muhammad R afi, for Rsspoiidents.

GORDON-WALKER J.— The parties to this dispute 
are Arains of Nawanshahr Tahsil in the Julluiidiir 
Disti’ict. One Jaimal was granted “ squares in the 
Lyallpur District as abadhar (settler) and in due course 
acquired occupancy rights in the land. When he 
died, some 1.7 or 18 years ago, his rights in this land 
passed as a life estate to his widow Mtcssammat Ainon, 
who in 1924 applied to the Collector for permission 
to gift these rights to her daughters by Jaimal, 
Zainah and Ralli, but permission was refused, be­
cause certain of her husband’s collaterals objected to 
the proposed gift, claiming the land for themselves. 
In consequence, these daughters of Jadmal brought the 
present suit for a declaration that they were the heirs 
of Jaimal and so entitled to their father’s rights in 
the land in suit, in preference to his collaterals- Of 
the defendants the widow Mussammat Amon is formal 
while Amir Din admits the plaintiffs’ rights, and only 
Umar Din and the representative of Nura, who died 
pendente lite, are f^ontesting the case. The matter
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W a l k e u  J«.
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1930 was decided by the Senior Subordinate Judge at Lyall­
pur in favour of the plaintiffs who were granted the 
declaration for which they asked, and we have now 
before us the appeal against that order.

The decisions on two of the three issues of the 
trial Court are not now disputed and we are only con­
cerned here with the issue, “Are defendants 2-4 prefer­
ential heirs to the daughters V ’ It has been con­
tended that the onus has been wrongly placed on the 
defendants, but the general' custom is clear (Sea 
Eattigan’s Digest of the Civil Law of the Punjab, 
paragraph 23) that in regard to the lacquired property 
of her father the daughter is preferred to collaterals 
and the burden of proof was,̂  therefore, rightly placed 
in the first instance, though it at once shifted, as shown 
in a ruling of this Court, Jagir Singh versus Mussam- 
mat Santi (1), when the defendants produced entries in 
their favour in the Riwaj-i-Am. Tjtiese entries con­
sist of two Questions Nos. 45 (A) and (B) and their 
Answers in the Customary Law of the Jullundur 
District ”  compiled by the Settlement Officer, Rai 
Bahadur Bhai Hotu Singh, in connection with his 
Revised Settlement of 1913-1917. According to these 
Answers, in the four tahsils of Jullundur District, 
collaterals exclude daughters from inheritance to the 
landed property, whether ancestral or acquired, of 
their father.

There has been some disagreement as to the evi­
dentiary value of the Riwaj-i-A m, but the matter has 
heen set at rest by the decisions of the Privy Council in 
Beg versus Allah Vitta, etc. (2), and Vaishmo Ditti 
versus Rameshri and others {^), and a Bench of this 
Court in Lahh Singh and others versus Miissammat

(]) (1022) 68 I. C. 711. (2> 45 P. B. 1917 (P. 0.).
(3) (1929) I. L. li. 10 Lali. 86 (P. C.).



'VOL. XII LAHORE SERIES. 415

Gordok'- 
■Wai.ker. J,

Mango and mic4lier (1), expressly following tlie ruling 
in Beg versus Allah Ditta (2), enunciated the principle G h itla m

v/bicli now obtains that an entry in a Enmj-'i-Am re- Muhajimau
cording a. special custom is 'prima facie proof of that ;̂ £st. Eal-li
custom and must be rebutted by the party disputing’ the 
-correctness of the entry. That this initial presump -̂ 
tion in favour of a Rivjaj-i-Ai% can be rebutted has 
been established by rulings of this Court such as 
Karim BakhsJi and others versus Nizamiiddin and 
others (3), and Svltan versus Mnssainmat Sharfaii 
ciiul another (4), and the only question in such case."?

a.s to the quaiitum of proof required to rebut the 
presumption. The position has been clearly stated in 
Khan Beg and others versus Fateh Khan and another 
(5)-. f! Ij d in the present case where the special custom 
■recorded in the Riwaj-i-A m adversely affects the rights 
•of wô -ren. who had no opportunity of appearing before 
■the Bevenue authorities, the presumption in favonr 
of the Riwaj-i-Am. can be rebutted by a few well 
•ascertained instances to the contrary- The onus of 
proof on these two women plaintiffs. light as it is on 
■the above principle, becomes even less burdensome 
when one finds that the instances quoted in the Jullun-
■ dur Riwaj-i-A m to support this special custom do not 
relate to Arains and are in any case only oral or cases 
of mutations without details. T now turn to the evi­
dence on the record.

x\nd first the oral evidence. Seven witnesses 
appeared on behalf of the defendants, all Arains, and 
all deposing that collaterals exclud?  ̂ daughters with 
regard to the inheritance of acquired property. 
Muham.mad Yasin, a lamhardar, mentions the cases

(1) (1927) I. L. R. a Lah. 2S1. (3) 1930 A. I. R. (LaH.) 596.
(3) 45 P. R. 1917 (P. G.). (4) (1929) T. L. E. 10 Lah. 249.

(o) (1929) 108 I. O. 518.
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1930 of Ghasita and Jiwan whose landed property went to 
their m a l e  collaterals and not to their daug’hters, but 
the whole of Ghasita’ s land and most of Jiwan"s 
was ancestral and the daughters did not file any snit 
or even appear before the Tahsildar. Shah Din sup­
ports the special custom in the case of one Karm 
Bakhsh. whose nephews inherited his land excluding' 
his daughtsrs, but here again, the land was ancestral 
property and the daughters did not dispute the iiil'i.eri- 
tance. Abdur Rahman a l s o  nieDtions Ghasita's case. 
The cases of Ghulara Ghaus and Hasan quoted by 
another witness Nnr Ahmad are also with regard tO' 
ancestral land and the daughters did not prefer any 
claim in revenue or civil Court. INvo witnesses, TIaku. 
and U m r a ,  contented themselves with the bald state­
ment that daughters are excluded by collaterals, with­
out giving instances, one of them., Haku, admitting 
that he could quote no instance. The seventh wit­
ness, Eoshan, in cross-examination said that his' 
brother hâ d not given land to his daughters, only to 
correct himself almost in the next breath by admitting' 
that slie and the witness had shared the brother’ s land 
equally- These witnesses even give instances which 
go to some extent against the very custom which, they 
are produced to support, those of Dalel and Karm 
Bakhsh who gave land to their daughters without 
objection from their collaterals, while Nur Ahmad even 
admits that he gave land to his sister without pro­
test from his sons. All these alleged instances of 
this special custom, being oral and unsupported by 
documentary proof, would be of little value even if 
the witnesses were definite and agreed as to the facts 
and are of no value when, as in the present case, the 
witnesses are vague and contradictory. Thus Muham­
mad Tasin says that Ghasita’ s land was ancestral
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property but Abdul Bahman tells us that he died leav­
ing both ancestral and acquired land, while Kur 
Ahmad talks of Dalel’ s “  daughters and Boshan of

1930

OOKDOW- 
W a l k e b  J ,

Ghtoam 
M u h a m m a i ?

'y.
his daughters.”  Against this the plaintiffs put Balm.
into the witness box two witnesses and the defendant 
Amir Din who proved that the latter and Nura came 
to Lyallpur District and. executed a deed accepting 
the preferential right of the plaintiffs, but ISTura did 
not abide by this and this evidence is of no great 
assistance to the plaintiffs.

The oral evidence is, therefore, of no help, but 
when we turn to the documentary evidence we find 
more than sufficient to rebut the initial presumption 
of the Riwaj-i-Afii. The only ruling on which the 
defendants rely is Mussanimat Fajje a/nd another 
versus Sher Muhammad (1), in which the District 
Judge of Jullundur on appeal found that on the evl* 
dence before him the plaintiff had discharged the onus 
which lay on him to show that collaterals exclude 
daughters from inheritance to their father’s acquired 
land amongst Arains of Nakodar Tahsil and, when 
the matter came to the High Court on the revision 
side, Mr. Justice Byves held that the decision was on ' 
a question of fact, and therefore, not assailable on 
revision. This, therefore, is not a ruling of this 
Court on the point now before this Bench. The de­
fendants on the other hand have a number of Court 
decisions in their favour, those here exhibited as 
P . 3 to P. 8 and the High Court ruling mentioned 
above, Karim BahhsJi and otJiers versus ’Nitzam'uddm 
and others (2). Exhibit P. 3 is a decision of the Divi­
sional Judge of Jullundur, 'dated the 20th February,
1911, in Muhammad Bakhsh versus MussaMmat

(1) (1910) 10 1. G. 681, (3) 1930 A. I. B. (î ali.) 596.
D
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1930 Rabian and others, in a dispute between Arains of the 
Jullundur Tahsil of Juilundur District. The learned 
Judge agreed with the Mmisiff that daughters could 
in that particular case succeed to the property of their 
father, but this was an obiter dictum because the rights 
of these daughters Vv̂ ere not “ really disputed.’ ’ E x ­
hibit P. 4 is tlie decision on appeal of the same Divi­
sional Judge of Jullundur dated the 27th June, 1911, 
in Mussammat Fatima and others versus Imam Din 
and others, the parties being Arains of Nakodar Tahsil 
o f the Jullundur district. In this case it was held 
by the MunsifE that among Arains of this Tahsil 
daughters cannot exclude collaterals even as regards 
self-acquired property, but on appeal counsel for the 
collaterals stated that he did not wish to rely on the 
isolated case on which the Munsif had relied (Civil 
Eevision JSTo. 666 of 1910), as he did not regard it as 
a correct exposition of Arain custom and conceded the 
right of the daughters to the acquired property; where­
fore the appeal was partially accepted, the acquired 
property being excluded from the clecree. Exhibit P . 5 
is a decision, dated the ilth April, 1906, of the District 
Judge of Jullundur in a case, Mussammat Rahia versus 
Mussammat Mahri, in which it was found that in the 
case of self-acquired property the daughter undoubt­
edly succeeds against her father’ s brother. In Mus- 
sammat Jiwan versus Ibrahim, decided by the Addi­
tional Judge of Jullundur on the 21st February, 1921 
(Exhibit P. 5-A), counsel for the collateral in the trial 
Court admitted that the daughter was entitled to suc­
ceed to the self-acquired property of her father, and, 
therefore, the learned Additional District Judge on 
appeal held that the collateral could not be allowed to 

rake up the question afresh because h<e finds that 
the Riwaj-i-'Am on this point iss in his favour.’ *
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This was a case of Arains of the Jullundur Tahsil. 1̂ 30
The District Judge of Jnlliindur on the 1st December G-imLAK
1915, in the case Fattu versus Mussammat Rabian Mtjhammab
and others, the parties being Arains of Nakodar Tahsil 
o f Julkmdiir District, after carefully considering the 
Riwaj-i-Am  and various rulings^ decided that 
daughters succeeded to- the acquired property of their 
father in preference to his collaterals. This is Ex­
hibit P. 6. The next Exhibit is P. 7, the decision of 
the Senior Subordinate Judge of Lyallpur District in 
■a dispute between daughters and collaterals, Arains 
o f  Tahsil Jullundur - of Jullundur District- Here 
again it was held by the learned Judge, after careful 
consideration of the evidence, including the Ritvaj-i- 
Am, and the law, that daughters inherited the self-ac-  ̂
quired property of their father. The last exhibit, P. 8, 
is  the decision of the District Judge of Lyallpiir, dated 
the 29th August, 1921, in a dispute between a daughter 
and collaterals, the parties' being Arains of Nakodar 
Tahsil of Jullundur District, as to the inheritance td 
the self-aCquired property of the woman^s father. THs 
District Judge, agreeing with the trial Court, held 
that “ the weight of instances is in favour of tH© 
daughter’s succession to self-acquired property t'o the 
exclusion of the collaterals, though the Riwaj-i-Am  
entries run against the general custom that (sic) the 
Riivaj-i-A m entries are not supported by -clear and tin- 

■equivocal instances’ " and that, therefore, the collater* 
als Had not shown that ' under' custom they could 
exclude the daughter, even thougli • she be married, 
from succession to her father’ s self-acquired property.
A nd to top all this comes the ruling of Mr. Justice 
Ehide in Karim' BaMsh and others versus Nimmnd- 

and others (1), in whicH it was held, the dispute
Cl> *1930 A'. I. E. 8 aali.) 596.

d 2
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being between Arains o f  the Phillaur Tahsil of the- 
Jullundiir District, that, despite the very entries in 
the Riiuaj-i-A m which are relied on by the collaterals 

Mst ^ a lli. the case now before us, the daughters succeeded to 
their father’s landed property in preference to the 
latter’s collaterals. I have, therefore, come to the 
conclusion that the plaintiffs in this case, the daughters 
of Jaimai, have been ;able to rebut the initial presump­
tion raised against them by the Riwaj-i-A m, and to 
establish that they, as daughters, have the right, pre­
ferential to their father’s collaterals, to succeed to  
their father’s acquired land. This appeal, therefore, 
stands dismissed with costs.

1930 
Dec. 2.

Tek C h and  J .—I agree- 
' A. N. C.

Appeal dismissed■■

A P P E LLA T E  CIVIL.

Before Tek Chand and Gordon-Walhe-r JJ..
BAM  DHAN (P l a in t if f ) Appellant 

versus
COURT OF W ARDS OP M ALIK DOST MUHAM» 

MAD KHAN (D efendan t) Respondent.
Civil Appeal Ho. 1312 of IS2S.

Indian lAni'Station Act, I X  of 1908, Article 85—'̂ '* mutwii 
open and ourrent account’ ’— meaning of Article 57— Suit for  
money lent—'applicaljiJiiy of.

TKe dealings between, tlie parties w'ere of tKe natxire of 
simple inpney loans, the defendant B . M. K . borrowing' money 
from tlie plaintiff from time to time, making- payments to 
occasionally, and striHng T̂ alancea in iiis favour. On two' 
oceasions lie executed lease-deeds of Ms lands in favour of 
K̂e creditor, and aTitliorised H m  to tlie Tease 7iione;f

towards tlie loan account.


