
I must, therefore, accept these petitions and set 1930 
aside the order of the District Judge, including the Chatuh  B huj 
jQames of the petitioners in the list of touts. It would
be open to the District Judge or to the Bar Associa- '____
t io n  o f  H is s a r  o r  o th e rs  c o n c e rn e d  t o  in i t ia t e  f r e s h  
p r o c e e d in g s  a g a in s t  th e  p e t it io n e r s  o r  a n y  o f  th e m , i f  
■Such a  c o u r s e  is  d eem ed  a d v is a b le  a n d  n o t h in g  s ta te d  
.above  w i l l  d e b a r  th em  f r o m  d o in g  so .

A. N. C.
Petition accepted.
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REVISIONAL GRIMIKAL.
Before Harrison J.

M. M. KHAN, Petitioner ^
versus Nov. 19.

T h e  CEOWN, Respondent.
Criminal Revision No- 829 of 1930.

Puhlic Servants Act, X X X V I I  of 1850, section 8—
'Special Commissioners— whether a Court— within meaning of 
■section 195, Code of Criminal Procediire^ Act V o f 1898.

Held, tliat tlie ofi6.cers appointed as special Oommissioners 
ainder Act X X X V I I  of 1850, to hold an enquiry regarding 
ilie conduct of a puWic servant, constitute. a 'Court’  ̂ ■■̂ d̂tllin 
ilie meaning of section 195 af tlie Code of Griminal Procedure 
:and therefore a complaint by them is necessary.

Bilas Singh v. Em.peror (1), relied "upon.

In re Nataraja Iyer (2), disting-nished.

A'p'pUcation for revision of the order of Mr. H,
A . C. Blacker, Sessions Judge, Lahore, dated the '16th 
'June 1930, affirming that of Mr. E- S. Lewis, Addi- 
Monal District Magistrate, Lahore, 'dated the 16th 
:A ftil 1930, 'refusing to stay froceedings and to dis
miss the com'plaint. ..............

(1) (1925) I. L. R. 47 All. 934. (2) (1913) I. L. R. 36 Mad. 72.
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M , 'M. Khan 
'if.

The O eo w n ,

H a e e is o n  J .

1930 S leem , O bed u llah  an d  M u h a m m a d  M u n ir , f o r
Petitioner.

J aw ala  P a r s h a d , Public Prosecutor, for Ees- 
pondent.

H a r r iso n  J.— iTwo officers were appointed special 
Commissioners under Act X X X V II  of 1850 to hold' 
an enqniry under that Act regarding the conduct of 
Mr. M. M. Khan, Executive Engineer. A  certain 
document was put in in the course o f that enquiry 
and the Special Public Prosecutor Rai Bahadur 
Jawala Parshad then applied, under section 195 o f 
the Code of Criminal Procedure, read with section 
4.76, and asked the Commissioners to make a complaint. 
This application was opposed by Sir Muhammad 
Shah, counsel for the officer whose conduct was under 
enquiry, and after a lengthy hearing a,n order was- 
passed by the Commissioners to the effect that no 
complaint by them was necessary and that the case* 
could proceed without it.

Rai Bahadur Jawala Parshad urged that a com
plaint was necessary, but that whether it was necessary 
or not it should anyhow be made as it could in no
way injure or invalidate proceeding, and it would 
be a wise precaution if there was any doubt in the 
matter. I do not quite understand the reasoning- 
of the Commissioners as to why they did not 
adopt this course and save themselves and ’ others  ̂
much trouble, expense and delay. Anyhow, a com
plaint was instituted by Mr. Nicholson, Superintend
ing Engineer, and Mr. M. M. Khan then adopted 
the obvious tactics of instructing vanother counsel to 
object that the proceedings could not continue without 
a complaint. The same legal officer, who had appeared 
before the Commissioneis, Rai Bahadur Jawala
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1930 

M. iM. Khak
V.

T h e  C r o w n -.,

Parshad, was then put in the difficult position o f 
arguing on the other side.

Counsel for the petitioner points out that, al
though there is no definition o f a Court in the Code Hakmson’ J. 
of Criminal Procedure, there is such a definition in 
section 3 of the Evidence Act, and that it includes 
all persons authorised to take evidence on oath. It 
is conceded by the other side that so far as the Evi
dence Act goes the Commissioners are a Court.

He then points out that the proceedings before 
the Commissioners are judicial proceedings as de
fined in section 4 (m) of the Code of Criminal Pro
cedure . This is really much the same as saying
that the Commissioners are a Court for the purposes 
of section 3 of the Evidence Act. His remaining* 
point consists of a hypothetical ca&e and a challenge 
tu the other side to say v^hether the Commissioners 
are or are not a Court under section 481 of the Crim
inal Procedure Code. Whether they are a Court 
or not under that section, they are given all the
pov^ers of such a Court by section 8 o f the Public
Servants Act, so the point is ultra academic. Counsel 
finally quotes the following ruliiigs —

In re Venkatachala Pillai (1), A tchayya v.
Gangayya (2), Bilas Singh v. Emperor (3), In re 
P-unamchand Manehlal (4).

Counsel for the Crown, on the other hand, relies 
on the authorities quoted in the order of the Commis
sioners, and more especially on the last, In re Nataraja 
Iyer (5). So far as the earlier rulings are concern
ed, they nowhere lay down that the test applied o f the
(1) (1887) I .L.R.  10 Mad. 154. (3) (1925) I. L. R. 47 AIL 934.
(2) (1892) I. L. R. IS Mad. 138, (4) (1914) I. L. E. 38 Bom. rF Tt A

144 (F. B.).

VOL. X II]

(6) (1913) I.L . R. 36 Mad. 72.
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M .  M .  K h a j t

V.
T h e  Ojrown.

1930 power of the Court to dispose of the case is exhaus
tive and conclusive. In re Maharajah Madhava Singh
(1), a finding in the alternative is given. In re 
Nataraja Iyer (2), it is certainly stated that two tests

Haruison- J . must be applied before it can be held that any parti
cular ofFicer is a Court, and they are the authority 
to take evidence and the authority to deal out 
justice, which can only mean to give a final decision.

Mr. Sleem has pointed out that for the purposes 
of the case before the Judges in In re Nataraja Iyer
(2), it was unnecessary to come to this decision in 
its entirety, for it was quite sufficient for them to 
decide, as they did, that the official in that case, 
na.mely, the Additional Income-(Tax Officer, was a 
Court He contends that the portion of the judg
ment, which lays down the general, proposition and 
excludes all officers, who do not finally decide cases 
was obiter. I think this is so. :The Commissioners 
give their conclusion in the following words:—

The test of a Court is not only whether it is 
empowered to take evidence on oath, but whether it 
can give a final decision upon the points referred to 
it for determination.”

The only authority which goes so far as this is, 
in my opinion, In re Nataraja Iyer (2), and to apply 
the test strictly would lead to the conclusion that the 
Judicial Committee of the Privy Council is not a 
Court for it merely advises His Majesty what action 
should be taken, and the fact that Hds Majesty invari
ably accepts that advice does not alter the position. 
They do not in so many words give final decisions.

<1) (1905) I.L.R. 32 Cal. 1 (P. 0.). (2) (1913) I. L. R. 36 Mad. 72.
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It appears to me that Bilas Si'iigh t . EmfeTor 1930
'(1), lays down the correct view of the position. The mTkhak 
question to be decided was whether Election Commis- v.
•sioners were a Court. The decision was that they The^C^wn. 
were not a Civil Court, but the complaint which they Harrison J. 
purported to make must be deemed to be one under 
section 195 (1) (h) by a Court in its wider meaning 
-excluding a Civil, Revenue or Criminal Court.”  The 
definition in this section has been amplified, the word 

include ”  being substituted for “ means ”  in 1923.
There are Courts outside the Criminal, Civil and 
Revenue Courts. The Election Commissioners consti
tute such a Court [Bilas Singh v. Emperor (1)].
The Income Tax Commissioners, as held in 1% re 
Nataraja Iyer (2), are such a Court. Similarly the 
Commissioners appointed under Act 38 of 1850 are 
■such a Court and in just the same way as Election 
Commissioners are a Court. They do not in the 
harrow sense administer justice themselves but like 
the Election Commissoners they made a report as a 
result of their enquiry. Far be it from me to attempt 
to give an exhaustive definition of what or who is or 
is not a ' Court ’ for the purpose of section 195, but 
I  do hold that the Commissioners appointed under 
this Act are a Court although their findings or con- 
elasions like those of the Privy Council take the form 
of advice to superior authority, A  complaint by 
them is therefore necessary in this case.

A . N. C. -

41) (1925) I. L. R. 47 All. 934. (2) (1913) I. L. R. 35 Mad. 72.


