
On the findings giveiii above it is not necessary 193Q
to examine the plea of tlie defendants that no part 
of the house in question belonged to Mnliammad All .ixi
at the time of his death, but tha.t in a private partitio]i
it had been allotted to Ahmad All, who had gifted ___
i t  to  B<‘irkat Ali, and that the latter had been dealing Ghanb J
with it as full o w n e r  since 1906.

In my opinion the decision of the Lower Court 
is correct and I would dismiss the appeal with costs.

A ĝha Haidar J .— I agree. AghaHaii>as3
A. N. a

A'Pfeal dismissed.

CI¥IL REFEREMCE.
Before Teh Ghand a‘nd Aglia Haidar

HAEKISHE'N” LA L (Assesses) P e t i t i o n e e  1 9 3 0  ,
versus

■COMMISSIONER OF INCOME T A X /P U N J A B ,
R e s p o n d e n t .

Civil Referetace Mo. 31 of 1329.
Indian Income-ta/e Act, XI of 1922, Section 10 {2)-—

Deductions—extent to which ^lloioaMe on 'profits accrued 
abroad, and hrought into British. India.

Heldj tliat interest paid in Britisli ladia oti capital 
whieli had heen borrowed in British India for the purpose 
•of a husiness conducted by an assessee in foreign territory 
is a permissible deduction \mder section 10 (2) of the Act, 
if the profits or gains o! sticli hiisiness are hrong’lit into 
Britisli India in the year in which they accrued or arose or in 
the three succeediTig years. In order to olaim tliis deduction, 
it is not necessary that the profits or gains made in. tie  
year in question or in the three preceding years shoiild have 
heen hroTight into British India in their entirety. The only 
limiia-tion is that the amoTint ol the interest sought to he 
deducted shoidd not exceed the sum actually hroug^ht intoi 
British India and taxed in the accounting year.
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19-30 Case referred by A. Eaisman, Esqtdre, Corti-
^ ’issioner of Income Tax, Punjab, F. and
Delhi Promices, -with his No. 218-Bj25-'26 of 26th 

€<)saii.'D» Seftemher 1929, for orders of the High Court.

Î ff'OME Tax. c .  B . P etm an and M adan G o f a l ,  for Petitioner
Jagan N a th  A g g a r w a l , for Respondent.

Tek Ohaxd ,T. T e k  Chand J.— T he assessee-pet-itioner is a retji- 
dent of Lahore and has several sources of income in.- 
British India. He also owns a fioiir-mill, knovm as 
the Bhiipiiidra I'loiir Mills, at Bhatinda in the 
Patiala State territory. This mill was burnt down 
some years ago but was renovated with money borrow  ̂
ed by the petitioner from tlie Punjab National Bank,. 
Ltd., Lahore. Erom 1921 onwa,rds the petitioner 
has, time to tinier brought into British India a 
part, but not the whole, of his earnings from the- 
niill. The amount so brought within a particular 
year has been included in his assessable ’ income for' 
that year and to this the assessee did not—as he could.

• not—raise any objection. He has, however, been 
cla,lining a deduction of the amount of interest paid by 
him during the “ accounting period to the Punjab 
National Bank on the loan above-mentioned. Th©' 
question appeals to have first arisen in connection with 
the petitioner's assesssibfe inconie in the calendar year 
1921 which was the b.asis of the assessment for 1922-23  ̂
On a reference by the Assistaait Commissioner, the then 
Income Tax Commissioner (Mr. Darling) allowed the 
deduction holding that “ expenses incurred outside’ 

'British India may be set off against income taxable 
within British India; but it has to be remembered that 
under section 10 (2) {ii'i) an interest charge is only liable- 
as a deduction dn respect o f capital borrowed for the
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j>urpose of a business that is taxable. In tkis case, 
the income of the Bhupindra Mills is only taxable in jiAuiasHJiiia
so far as it is brought into British India within the Lax
statutory period. I think  ̂ therefore, that the interest ■  ̂;rarMi >_
allowed should not exceed the income taxed in British siohee m
India, and it must of coui’se have been paid in thg 
' -accounting year ’ in question/' Tsk Ohasb

Similar deductions were admittedly allowed by 
the Income-tax authorities on the assessments for tlio 
years 1923-24 and 1924-25, which W'ere made on the 
amount of profits of the mill brought into British 
India in the eiilendar years 1922 and 1923, respec™ 
tively. IVhen the assessment for 1925-26, came to 
be made, the assesses again claimed a deduction for 
interest paid to the Punjab National Bank in the 
calendar year 1924, but the Assistant Commissioner 
disallowed the claim on the ground that the allowances 
enumerated in section 10 (2) of the Act could not b& 
allowed against the income of a business situate out» 
side British India. Against this order the petitioner 
moved the Income Tax Commissioner^ who disagreed 
with the Assistant Commissioner in his view o f the 
applicability of section 10 (2), and held that there 
was no reason why the method of computing the 
profits and gains of a business should be different for 
a business situated in British India and liable to tax 
under section 4 (1) of the Act from that of a busi­
ness situated outside British India and liable to tax 
under section 4 (2). But while conceding this pro­
position in favour of the assessee, the Cojnmissioiler 
refused to allow the petitioner to deduct the amount 
o f interest paid by him to the Bank in 1924 on the 
ground that under section 4 (2), such a deduction 
couljd only be made if all the profits o f the Bhupindra 
Flour Mills made  ̂i^ ™ ^  the accounting 'period a$
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1930 qimll as luithin three years immediately freceding
Haski^en pariod had been remitted to British India.

Lai- A s it was admitted tliat the profits wliicli had ieaii
CoMMis- petitioner from the mill in the calendar

sioNEn 01? years 1921, 1922, 1923, and 192*1 had not been received 
I ncome T a x . broiig'ht into British India in their entirety, 

Tbk Chani) J. though during each of these years he had so brought
more than the amount of interest paid to the Bank
in that particular year, the learned Commissioner 
disallowed the deduction.

Thereupon the petitioner moved this Court under
section 66 (3) and Zafar Ali and Addison JJ. after
stating the facts, passed an order requiring the 
Commissioner to state the case on the following 
qaeation of law :—

“ vShould the amount of interest so paid be de­
ducted from the profits received in British India, by 
virtue of clause (2) of section 10 of the Income Ta.x 
Act, though the whole of the profits made (in the 
previous year as well as in the three preceding yea,rs) 
may not have been brought into British India?’ '

We have examined the statement of the case 
gfuFmitted by the Commissioner and have also heard 
both counsel at length. After consideration I am 
of opinion that the law had been correctly laid down 
by Mr. Darling in his order dated the 11th of June 
1924 and that the contrary view taken by his successor 
(Mr. Raisman) in the order under reference is not 
warranted by the provisions of the Indian Income 
Tax Act and cannot be sustained.

On behalf of the Income Tax Department, it is 
conceded that interest paid in British India lor
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ca.pital borrov/ed here for the purposes of a business, 
conducted by the assessee in foreign territory, is a h a h k i s h e n  

permissible allowance under section 10 (2), i f  the 
profits or gains of such business are brought into C om m is-

British India. It is, however, contended that this  ̂sioner^of
deduction can be aUo¥/ed only if  all the profits earned ___
by the assessee from such business in the accounting Tek Chand J, 
yea.r and the three preceding years are brought in, 
and for this contention reliance is placed on clause
(2) of section 4 of the Act, which runs as follows ir—

“ Profits and gains of a business accruing or 
arising without British India to a person resident 
in British India shall, if they are received in or 
brought into British India, be deemed to have accrued 
or arisen in British India and received or brought, 
notwithstanding the fact that they did not so accrue 
or arise in that year, provided that they are so 
received or brought in within three years of the end 
of the year in which they accrued or arose.”

Before the enactment of this clause it Imd been 
held that profits, which had arisen or accrued to a 
British Indian resident from a business outside 
British India, but which had been subsequently 
transmitted to British India, were not his " income 
assessable under the Act, as a person could not 
receive his income twice over, and that the receipt 
in British India of such amount must be presumed 
to be that of capital. Sundar Dm  v. Collector o f  
Gujrat (1). The Legislature considered this state 
of the law to be imsatisfactory and amended the Act 
by enacting that if profits of such business, earned 
in foreign territory, are brought into British India

(1) (1922) ]. L- n . 3 Laiiv 349 (F.B.).



1930 within three years from the end of the year in which 
H a r k i s h e n  they accrued or arose, the amount so brought 

shall be liable to assessment. The practical effect 
CoMMis- of this provision is to lay down that the profits of 

sioNEE OF a foreign business brought into British India shall 
I n c om e T a x , deemed to be his assessable income if  they are 

Tek Chiot) T. brought within three years of the end of the year 
in which they are earned, but they wili be treated 
as capital (and therefore immune from assess­
ment) if they are so brought after the expiry of that 
period. By fixing this arbitrary limit of three years 
iJie Legislature haŝ  on the one hand, provided p.gainst 
evasion of the law by the assessee bringing in liis 
foreign income at intervals and urging that it was 
not received in British India in the year in which 
it was earned and had thus become his capital; and 
on the other, it has recognized the principle that if 
foreign profits are not brought into British India 
within a reasonable period {i.e., three years from the 
end of the year in which they were earned) they shall 
be treated as having become his savings or capital, 
and not liable to assessment, if brought after the 
expiry of that period. The clause does not, how­
ever, lay down expressly, or by necessary implication, 
that any allowances, which might be permisaible, 
imder section 10 (2), in determining the amount 
of these profits or gains, should be given credit for 
only if all the profits made by foreign business in the 
accounting period and the three years immediately 
preceding thereto are transmitted to British India.

It must be remembered that by the law of India 
a, person resident in British India cannot be taxed 
in respect of his earnings from a trade or business 
carried on abroad, irrespective of wliether sucli earn-.
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1980ings have or have not been brought into BritlsH 
India; but it is only that portion of such en.rningg Habkishek 
which is actually hr ought into British India during 
the period mentioned above, which is to be deemed Commis- 
to be his “ profits and gains,”  and as such liable to j  
be taxed. I f  in determining tEe profits of sncl ■■—  
business any allowances are permissible under sec« Cma.ntd 
tion 10 (2), I cannot see why the assessee should lose 
his right to claim them, merely because he has not 
brought into British India his foreign profits for the 
accounting period or for the three preceding years 
in their entirety. After carefully considering the 
provisions of the Act, I  have no douM in my mind 
that tbe permissible deductions should be allowed 
subject, of course, to the limitation pointed out by 
Mr. Darling in his order referred to above, that tlie 
amount so set off does not exceed the amount broughf 
into British India and taxed in the accounting year.

It is admitted by both parties that during the 
accounting period in question (which is the calendar 
year 1924) the mill made a total profit -of Rs. 47,040 
only, but during this period the assessee remitted to 
British India from Bhatinda Bs. 78,300, comprising 
the entire earnings of that year as well as Rs. 31,260 
•out of the savings of the previous years, and that this 
sum of Es. 78,300 has been included in his assessable 
income. As against this he claimed a deduction of 
Es. 20,450 only, being the amount paid by him to the 
Punjab National Bank during the same period as 
interest on the loan which has been raised for th e 
purposes of the mill.

The amount of foreign profits brought into 
British India in the accounting period is thus far in 
excess of the amount of interest paid during the
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1930 period, and, therefore, the latter amount is a per-
Habkisheh Qiissible allowance under section 10 (2) and the

Lal assessee is entitled to deduct it from his assessable
'V.

OOMMIS-
’ sromiR OF 
I ncome T a x .

income.
I would; therefore, answer the question in favour- 

of the assessee and allow him liis costs in this Court.

1930 
J%ne 27.

AaHA H aidar J.— I agree.
A/. F. E.

Reference answe't'ed in
the affirmMwe..

REVISIONAL CRIMIHAL.

Before, Telt Ghand J.
SHARA'F DIN a n d  a n o t h e r , Petition(‘.rs 

versus 
GOKAL CHAND, Respondent

Criminal Revision No. 562 of 1939.

Criminal Procedure Code, Act V of 1808, section, !)17— 
Order diajjosing of ‘prniierty—recjat'diug udvinli offence, com-' 
mitted.—Property pawned, hy nccused {Manager of hrctncdi 
firm)—validity of 'pledge—Indian Contract Acf, IX  of 1872, 
section 178 ‘

Tlie. petitioners, tlie proprietors of ilie complainant firm, 
had a braiinli of tlieir 1)118111683 at Pind Dadaii KUan, wlvere* 
N. A. T('as tlie manager. N. A. pawned a nnm'ljer of orna­
ments belonging to the firm witli one G. C. for Es. 1,00̂ )̂  and 
misappropriated tlie proceeds. He was tried and convieted of 
an offence under section 408, India î Pena,l Code. At tlier 
conclusion of tlie trial tlie Magistrate passed an order under 
section 617, Criminal Procedure Code, to tlie effect tliat tiie 
ornaments wMck were produced by G. 0 . l)efore the Police* 
during the inTestigation he made over to the complaiuaat 
firm. On appeal hy G. C., the Sessions Judge set aside thitf- 
oi-der ̂ nd directed the ornaments to he returned to 0. C, 

Eeld  ̂ (affirming th© order of the SeaaiQus Judge) that 
in. order to determine Vhethex a particular transaction, where*


