1931

Fed,

27.

280 INDIAN LAW REPORTS. [voL. xiII

PRIVY COUNGIL.

Before Viscount Dunedin. Lord Thankerion, Lerd Russel
of Killmeen, Sir George Lowndes and Siv Dinshal Mulla.

BHAGAT SINGH AND OTHERS
versus
Tae KING-EMPEROR.

Conditutional Law—Legislative Power of Governor-
Feneral-—Emergency—Criminal Law—Constitution of Special
Tribunal—Absence of Appeal 10 High Cqm’t———-l"r??v?/ Couneil
Practice—Special Leave to 47)710(17'«—4('07)0;7117?0721‘ of India
Act, 1915 (5 §& 6 Geo. V. ¢. GIY, 72 (as amended by 9
& 10 Geo. 5 . 701, Seh. ]Z. P. C. ]1).

In proceedings wnder an Ordinance promulgated by the
Governor-General under the Government of India Act, 1915,
5. 72. which aunthorizes him in cases of emergency to pro-
mulgate Ordinances for the peace and @ood government of
British India, it cannot he disputed that an emergency
existed and that the Ordinance is one for the peace and good
government of British India. Those are matters of which
ihe Governor-(General is the sole judge; he is not hound to
give any reasons for promulgating an Ordinance under the
sertion, '

An Ordinanee so promulgated constituting a  special
tribunal for the trial of a eriminal case is not invalid in
that it deprives the accused of the right of appeal to the
High Court which they would otherwise have had.

ﬁe’(iﬁon for special leave to appeal  from convictions

by the Tnbun'\l constituted under the Lahore (,nnrspnmv'
L e ] o

Case Ordinance, 1930, rejected.

i

Petition for special leave to appeal frow convic-

tions by the Lahgw_(lmz_&;_ﬂ_ﬁ/ Clase Tribunal _Lahore,

.on October 7, 1930.

On May 1, 1930, the Governor-General, in exer-
cise of the powers conferred on him by s. 72 of the
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‘Government of India Act, 1915, made and promul-
gated the Lahore Conspiracy Case Ordinance, 1930

which transferred the trial of a case, known as the
Lahore Conspiracy Case, to a tribunal to be consti-
tuted by the Chief Justice of Lahore, and consisting
of three judges of the High Court, the tribunal being
given powers to deal with wilful obstruction to its
proceedings. The promulgation of the Ordinance
was accompanied by a statement of the reasons moving
the Governor-General to the exercise of his powers.

The terans of the Government of India Act, 1915,
5. 72, as amended by the Act of 1919 Sch. IT, Pt. IT,
appear from the judgment of the Judicial Committee.

The twelve petitioners, who had originally been
charged with others hefore n magistrate on July 4,
1929, were tried by the Tribumal constituted um
'fﬁé Ordinance, and  consisting of Elilton, Abdul

Qadir, and Tapp JdJ.

On October 7, 1930, judgment was delivered.con-
171etmcT the petitioners of offences under ss. 121 (waging
war against the King, or attempting or = abetting the
same) and 302 (murder) of the Penal Code, and of

offences under the Explosive Substances Act, read with

's. 121 B (Criminal Conspiracy) of the Penal Code.
Three of the petitioners were sentenced to death, seven
to transportation for life, and two to terms of rigorous
imprisonment.

During the progress of the proceedings one of the
petitioners had applied unsuccessfully to the Tribunal
to consider and record a question whether it had
jurisdiction. There had also been unsuccessful appli-
* cations to the High Court under ss. 491 B and 561 of
-the Criminal Procedure,(}‘ode by way of habeas co'rpus.
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Prizt K. C. (with him Horace Douglas and C.
Sidney Smith). The legislative power of the Governor-
General under s. 72 is subject to three conditions
(1) there must be an emergency, (2) the Ordinance must
be for the peace and good government of British India.
(3) the Ordinance must be within the legislative power
of the Indian Legislature. None of these conditions
existed. It was for the prosecution to show that an
emergency existed, but they failed to do so. There was
no emergency within the meaning of the section. The
statement by the Governor-General which accompanied
the promulgation did not show any emergency. The
Ordinance was not one for the peace and good govern-
ment of British India. By ss. 65 and 84 (¢) the Go-
vernor-General in Council cannot legislate so as to
affect Imperial Legislation or the prerogative of the
Crown. The Ordinance by depriving the accused of
the right to appeal to the High Court infringed those
limitations. The High Court at Lahore was consti-
tuted under s. 113 of the Act. The letters patent
consequently have the authority ‘of Imperial legis-
lation, and they provide for the hearing of appeals
in criminal matters (Reference was made to Imperator
v. Chenappa Shantirappa (1).

Dunne K. C. and Wallach for the Crown referred
to article 37 of the letters patent which provides that
they are to be subject to, among other powers, the
power under s. 72. '

Otherwise they were not called upon‘.

At the conclusion of the argument their Ldrd-
ships intimated that they would humbly advise His
Majesty to dismiss the petition for reasons to be given
later. |

(1) Bombay High Court, September 1, 1930.‘
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The judgment of their Lordships was delivered
by—

ViscounT Dunepin.—This case does not fall with-
in the strict rule that has been again and again laid
down that this Board does not and will not act as a
tribunal of criminal appeal, because here the objec-
tion, if it were good, would go to the root of the
Jurisdiction, But it is subject to the ordinary criterion
which is applied to all petitions for special leave to
uppeal, to wit, that leave will not be granted where
upon the face of the application it is plain that on
the merits it is bound to fail.

Now the only case that is made here is that sec-
tion 72 of the Government of India Act did not autho-
rise the Governor-General to make the order he did
constituting a special tribunal for the trial of the
offenders who, having been convicted, are mow peti-

tioners here. The 72nd section as amended is as fol-
lows :—

“72. The Governor-General may, in cases of

emergency, make and promulgate Ordinances for the
peace and good government of British India or any
part thereof, and any Ordinance so made shall for the
space of not more than six months from its promulga-
tion, have the like force of law as an Act passed by the
Indian Legislature ; but the power of making Ordi-
nances under this section is subject to the like restric-
tions, as the power of the Indian Legislature to make
laws; and any Ordinance made under this section is
subject to the like disallowance as an Act passed by
the Indian Legislature and may be controlled or
superseded by any such Act.”’ ’ ‘

| The petitioners ask this Board to find that a state
of emergency did not exist. That raises directly the
question who is to be the judge of whether a state of
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emergency exists. A state of emergency is something
that does not permit of any exact definition :—It con~
notes a state of .matters calling for drastic action
which is to be judged as such by some one. It is more
than obvious that-that some one must be the Governor-
General and he alone. Any other view would render
utterly inept the whole provision. Emergency de-
mands immediate action, and that action is prescribed
to be taken by the Governor-General. It is he alone
who can promulgate the ordinance.

Yet, if the view urged by the petitioners is right,
the judgment of the Governor-General could be upset
either () by this Board declaring that once the ordi-
nance was challenged in proceedings by way of habeas
corpus the Crown ought to prove affirmatively before
a Court that a state of emergency existed, or (d) by a
finding of this Board—after a contentious and pro-
tracted enguirv-—that no state of emergency existed,
and that the ordinance with all that followed on it was -
illegal.

In fact, the contention is so completely without
foundation on the face of it that it would be idle to
allow an appeal to argne about it.

It was next said that the ordinance did not con-
duce to the peace and good crovernmeut of PBritish
India. The same remark applies. The Governor-
General is also the judge of that. The power given
by section 72 is an absolute power, without any limits
preseribed, except only that it cannot do what the In- -
dian legislature would be unable to do, although it is
made clear that it is only to be used in extreme cases
of necessity where the good government of Indla de-
mands it.

It Wa,s urged that there Was repugnancy between
the ordmance as paqsed and the constitution of the
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High Court of Lahore, and that the terms of section 1931

84 (a) make void the ordinance because of such repug- Briear Srves
nancy. But, as soon as it is admitted, as counsel can- v
didly did admit, that an Act might be passed by the ?iﬁamﬁ?ﬂ
Indian legislature under the powers of section 65 in )
the same terms as the ordinance the point as to repug-

nancy vanishes.

Their TLordships must add that, although the
Governor-General thought fit to expound the reasons
which induced him to promulgate this ordinance, this
was not in their Lordships’ opinien in any way in-
cumbent on him as a matter of law.

Their Lordships, for these reasons, have humbly
advised His Majesty that this petition should be dis-
missed. '

A M. T.

Petition dismissed.

Solicitors for petitioners: Douglas Grant and
Doald. |

Solicitor for Crown : Solicitor, India Office.



