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Before Viscount DuiU'(h'/>. Lord Than!cp)ion., Ja>n1 T^nssel 
of Killoiren, Sir George Lowndes n’nd Sir Dinshah Mull/u

^  BHAGAT SINGH and dthers
■FeJ}. 27, versus

The KING-EMPEROR.

f^omtiiiiifionol Law—Legislative Power of Governor- 
General— Emprgency—'Criminal Lcfic—Oonstitntimi of Special 
Trilnmal—Ahspjice of Appeal lo High OouH— Privy Council 
Practice—Spcci/il Tycnvc to Appeal-—'(roveryiinent of India 
Art, r m  (S cf ff Geo. F. c. 61), s. 12 (a;, amended hy 0 

10 Geo. n n. 101, Sch. II. P. C. II).

In proreediugs imcleT an Ordinance promulpraied hy ilie 
Governor-General under the Government of India Act, 1916, 
s. 72. wliich aiiihoris:es Kim in cases of emerj^ency to pro« 
nnilg-ate Orf1inance,s for ilie peace aiid f>'ood of
liritisli India, it c.annot be disputed tliat an. emers’eiioy 
existed and tbat tLe Ordinance is one. for tlie peace and g-ood 
w’oTernineni of British. India. Those are matters of wMcK 
ilie Gorei’nor-General is the sole judj?e; he is not hoTind to 
g'ive any reasons for pronuil«:;‘atin»’ an Ordinance under the 
section.

An Ordinance so promulg’ated constituting' f). special 
trilnmal for the trial of a criminal case i;4 not invalul m 
that it deprives the accused of the right of appeal lo the 
Hi«‘h CoTirt ivhicli. they would otherwise liave had.

for special leave to appeal from convictions 
hy the Tribunal constituted under the Tjahore CouHpiracy

 ̂ ---------------------------I...................................... ................................................................................ ' ...Iiim ------------------------ “ |

Case Ordinance, 1930, rejected.

Petition for sjiecial leave to apfm l from eonme  ̂
tions hy the LalwTp, £liimpimm; Case- Trihimal, Lahorp^ 
on October 7, 1930.

On May 1, 1930, the Governor-General, in exer
cise of the po-vyers coBferred on him by s. 72 of the



'G-ovemment of India' Act, 1915, made and promul-
.gated the Lahore Oonspiracy Case Ordiimnce, 1930, ^ ^
wliicli transfmTed the trial of a ca-.se, known as tiie
Lahore Conspira^cy Case, to a tribunal to be consti- The Kikg-
tuted by the Chief Justice of Lahore, and consisting Empeilor.
of three judges of the High Court, the tribunal being
given powers to deal with wilful obstruction to its
proceedings. The promulgation of the Ordinance
was accompainied by a statement of the reasons moving
the (Tovernor-General to the BKeroise of his powers.

The terms of the GoYernment of India Act, 1915,
■3. 72, as amended by the Act of 1919 Sch. II, Pt. II,
•appear from the judgment of the Judicial Committee.

The twelye petitioners, who had originally been 
'Charged with others before a. magistrate on July 4,
1929, were tried by the Tribunal constituted under 

TEb Ordinance, and consisting of Hilton, Abdul_
Qadir, and Tapp JJ. ,  ̂ ^  '

On October 7, 1980, judgment was delivered , con- 
■victing the petitioners of offences under ss. 121 (waging 
war against the King, or attempting or abetting the 
same) and 302 (murder) of the Penal Code,' and of 
offences under the Explosive Substances Act, read with 
s. 121 B (Criminal Conspiracy) of the Penal Code.
Three of the petitioners were sentenced to death, sieven 
to transportation for life, and two to terms of rigorous 
imprisonment.

During the progress o f the proceedings one of the 
petitioners had applied unsuccessfully to the Tribunal 
to consider and record a question whether it had 
jurisdiction. There had also been xmsuccessful appli
cations to the High Court under ss. 491 B and 561M  
the Criminal Procedur© Code by way of hahem oovfus.

■ a -
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1 8 3 1  Pritt K. C. (with, him Horace Douglas and C,
Bhaga7 SmGH Smith). The legislative power of the Governor-

V. General under s. 7*2 is subject to three conditions
: (1) emergency. (2) the Ordinance must

be for the peace and good government of British India, 
(3) the Ordinance must be within the liegislative power 
of the Indian Legislature- None of these conditions 
existed. It was for the prosecution to show that an 
emergency existed, but they failed to do so- There was 
no emergency within the meaning of the section. The 
statement by the Governor-General which accompanied- 
the promulgation did not show any emergency. The- 
Ordinance was not one for the peace and good govern
ment of British India. By as. 65 and 84 {a) the Go
vernor-General in Council cannot legislate so as to 
affect Imperial Legislation or the prerogative of the 
Crown. The Ordinance by depriving the accused of 
the right to appeal to the High Court infringed those 
limitations. The High Court at Lahore was consti
tuted under s. 113 of the Act. The letters patent 
Gonsequently have the authority 'of Imperial legis
lation, and they provide for the hearing' of appeals- 
in criminal matters (Beference was made to I nip er at or 
V. Ghena'p'pa Shantiroffa (1).

Dunne K . C. and Wallach for the Crown referred 
to article 37 of the letters patent which provides that 
they are to be subject to, among other powers, the- 
power under s. 72.

Otherwise they “were not called upon.
At the conclusion of the argimient their Lord

ships intimated that they would humbly advise His 
Majesty to dismiss the petition for reasons to be given 
later.
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<1) Bombay Higli' Court, Septeml>er 1, 1930c



The judgment of their Lordships was delivered I93i 
by— B h a g a t

Y isc o u n t  D u n e d in .— This case does nat fall' with- 
in the strict rule that has been again and again laid T h e

down that this Board does not and will not act as a Emperor.
tribunal of criminal appeal, because here the objec
tion, if it were good, would go to the root of the 
j urisdiction. But it is subject to the ordinary criterion 
%vhich is applied to all petitions for special leave to 
appeal, to wit, that leave will not be granted where 
upon the face of the application it is plain that on 
the merits it is bound to fail.

Now the only case that is made here is that sec
tion 72 of the Government of India Act did not autho
rise the Governor-General to make the order he did 
constituting a special tribunal for the trial of the 
offenders who, having been convicted, are now peti
tioners here. The 72nd seiotion as amended is as fol
lows

“ 72. The Governor-General may, in cases o f 
emergency, make and promulgate Ordinances for the 
peace and good government o f British India or any 
part thereof, and any Ordinance so made shall for the 
space of not more than six months from its promulga
tion, have the like force of law as an Act passed by the 
Indian Legislature ; but the power o«f making Ordi
nances under this section is subject to the like restric
tions, as the power of the Indian Legislature to make 
laws; and any Ordinance made under this section is 
subject to the like disallowance as an Act passed by 
the Indian Legislature and may be controlled or 
superseded by any such Actv^

The petitioners ask this Board to find that a state 
o f  emergency did not exist. That raises directly the 
question who is to be the judge of whether a state o f

c2
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1931 emergency exists. A  state of emergency is sometlaing
3Ĥ G--iT Si*NGH that does not permit of any exact d e f in it io n ,I t  'oon- 

V. nates a. state of . matters calling for drastic action
: which is to be judged as such by some one. It is more

than-obvioiis .tliat-that some one must be the Governor- 
General' a,nd he alone. Any other view would rende-r 
utterly inept the whole provision. Emergency de
mands immediate action, and that action is prescribed 
to be taken by the Governor-General. It is he alone 
who can promulgate the ordinance.

Yet, if  the view urged by the petitioners is right, 
the judgment of the Governor-General could be upset 
either (a) by this Board declaring that once the ordi
nance was challenged in proceedings by way of haheas 
corpus the Crown ought to prove affirmatively ibefore 
a Court that a state of emergency existed, or (h) by a 
finding of this Board—after a contentious and pro
tracted enquiry— that .no state o f emergency existed, 
and that the ordinance with all that followed on it was 
illegal.

In fact, the contention is so completely without 
foundation on the face of it that it w w ld be idle to 
allow an a,ppeal to arguo about it.

It was aext said that the ordinance did not con
duce to the peace and good government of British 
India. The same remark a,pplies. The Governor- 
General is also the judge o f that. The power given 
by section 72 is an. absolute power, without any limits 
prescribed, except only that it -cannot do what the In
dian legislature would be unable to do, although it is 
made clear that it is only to be used in extreme cases 
of necessity where the good government o f India de
mands it. ■

It wa  ̂ urged that there was repugnancy between, 
the ordinance as passed and the constitution of the
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High Court of Lahore, and that the terms of sectio-n 1931 
84 (a) make void the ordiaance because of such repug- Sifgb
nancy. But, as soon as it is admitted, as counsel can- v. 
didly did admit, that asa Act might be passed by the 
Indian legislature under the powers of section 65 in 
the same terms as the ordina^nce the point as to repug
nancy vanishes.

Their Lordships must add that, although the 
Governor-General thought fit to expound the reasons 
which induced him to promulgate this ordinance, this 
was not in their Lordships’ opinion in any way in
cumbent on him as a matter of law.

Their Lordships, for these reasons, have humbly 
advised His Majesty that this petition should be dis
missed.

A . M. T .
Petition dismissed.

Solicitors for petitioners: Douglfts 'Grant and 
IBold.

Solicitor for Crown : Solimtor, India Office.
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