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1930 It is unfortunate that these poor people should be put 
to much expense and inconvenience by an abortive 
trial like this.

.V. F. E.
A pflication for confirmation rejected.

Case remanded.

1930

Oet,

APPELLATE C1VIL«
Before Addison and Bliide JJ.

D IW AN  CHAND-PABM A N A N D  and o th e r s  
(D e fe n d a n ts )  Appellants

versus
RAM  DAS-IJTTAM CHAND ( P l a i n t i f f s )  

Respondents.
Civil Appeal No. 1954 of 1926.

Fartncrshvp-Deht— payment to, and release hy, 
partner— validity of— in absence of fraud or collusion.

one

Tlie plaintiS-fo’TO consiatin^ of three partners, including 
one B .l?., sued tlie defendant-firm for Rs. 2,000. B .R . was 
an active partner and in fact manager of tlie plaintiff-firm. 
He owed Es. l,2-T8-12-6 to the defendant-firm w M le 'tt®  
rlefemdaut-firm owed tlie plaintiff-firm tliat amount. A t th© 
request of B .R , Iiis liability to the defendant-firm was cant- 
celled by liis cancelling' tlie liability of the defendant-firm to 
tile plaintiff-firm. The first Court found that B.R. had been 
giving other discharges like that disputed in the present case. 
It also ifound -that there was no evidence that this was don© 
mala f i e  or to the prejudice o£ the plaintiff-firm or in frau3 
thereof.

Held, that the transaction was a g'oo'd one and binding on 
file plaintiif-firm on the well settled principle of law t?hat piay- 
ment to a partner is a valid payment to a firm and a release 
hy a partner is also valid; the other partners being bound by 
such acts unless there has been fraud! or collusion.



iSheilch Ibrahim Thamgan r. JRama Aiyar (1), Anfiapur~ 3930
■namvia v. A hkayya  (2), P alam appa GJiettiar v .  V eem p p a  -----
Oheitiar (3), Annamalai v. Annmnalai (4), Hodi r. NidJm (6), 
and Veerasawmi NaickeT v. Ih m m sa  Rowther (6), relied iipGn,

Bailtunta Nath v, Hara Lai (T), distingiiisiied. Bam Das-

Second appeal from the decree of Lala Chakb.

■Mai, Taneja, District Judge, Shahpur, at Sargodha, 
dated the 1st May 19SG, modifyi-ng that of Lala Ra77i 
Rang, Suho'î dinate Judge, Srd Class, Sargodha, 
dated the 31st August 1925. and directing that the 
defe^idants do pay to the plaintiffs the sim of 
Ms. 1,559-7-3.

B a d r i  D a s , for Appellants.
N a n a k  Gh a n d , far Eespondents.

The judgment of the Court was delivered by—
A ddison J.— The plaintiff-firm consisting o f 

f̂chree partners, Ram.. Das, Uttam Chaiid and BasH 
Ram, sued the defendant-firm for Rs. 2,000, the 
balance due on certain transactions between them.

The trial Court decreed the sum of Rs. 68-10-9 
with proportionate costs in favour of the plaintiff- 
'firm and dismissed the rest of the claim with costs to 
'the defendant-firm. There was an appeal by the 
■plaintiff-firm to the District Judge ŵ ho granted a 
'decree for Rs. 1,559-7-3 with proportionate costs of 
;both Courts. Against this decision the defendant- 
ifirm has appealed.

The lower appellate Court allowed in addition 
to what was allowed by the trial Court an item of 
Rs, 1,278-12-6 plus interest on that item, and the 
^appeal is confined to the dispute about this item and
‘<1) a912) I. L. R. 35 Mad. 685. (4) (1919) 52 I. 0. 466.
K2) (1913)T. L. E. 36 Mad. S44 (F.B.). (5> (1920) 54 I. 0. 273.
<3) (1918) I. L. R. 41 Mad. 446. (6) (1909) 1 t, C, 200.

(7) (1911) 9 I, 0. 116.
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1̂ 30 its interest. Bashi Earn was an active partner and,. 
Bewan CHAi>j)- ia fact, manager of the plaintiff-firm. He owed 

P abma N and 1,278-12-6 to the defendant-firm while the de- 
Sam Das- lendant-firm owed the plaintiff-firm that amount. At:

Uttam Gha5b. request of Bashi Ram his liability to the
defendant-firuT was cancelled by his cancelling the' 
liability of the defendant-firm to the plaintifi’-firm. 
This was held to be a good transaction by the trial 
Court. It further found that Bashi Ram ha,d been 
giving other discharges like that disputed in the-
present case. It also foumd that there was no evidence 
that this act was done mala fide or to the prejudice' 
of the plaintiff-finn or in fraud thereof. On appeal 
the learned District Judge also held that Bashi Ram 
had been setting off items in this way in other cases but
considered that that did not affect the merits of the>
present case. He purported to folhnv Baikunta Nath 
V. Hara Lai (1), and, though there was no evidence o f  
prejudice to the pla.intifF-firm, he Jield that the fact 
that the other co-partners had been prejudiced by 
the amount due to the firm having been credited to 
the private account of one of the ])artners was- 
obvious enough and required no proof. He has thus 
assumed that such an act would be always prejudicial’ 
to the partnership.

There are-numerous authorities which show that 
payment to a partner is a valid payment to a firm,. 
Avbde a release by a. partner is also valid ; the other- 
partners are lx>und by such acts unless there has been' 
fraud or collusion.

In Sheikh Ihrahim Tkaragan v. Rama Aiyar-
(2), it was held that payment to one of several joint 

’creditors would not operate as a payment to all the*

(1> (1911) 9 T. 0. 116. (2) (1912) I. L. B. m Mad. 685.
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ci’editors if the payment was fraiidulently made to 
one and not for the benefit of all. In this ruling theuswApr Chamd- 
general principle was assumed that such payments are 
valid, but it was held that they would not be valid i f  Eam B a s - 

ythere was fraud or if the payment was obviously for CuANm
tbe benefit of one.

In A nnaf imiamma v. Ahha.ya (1), the general 
principle is enunciated that one of several payees of 
a Negotiable Instrument can give a valid discharge 
of tbe entire debt without t!)e concurrence of the 
other payees.

In Palart'Utppa Chetthir v. Veerapjxt ChHtlar
(2), it was held that a partner can release a partner­
ship chiim and that the surviving partners have a 
rio'ht to do so after the death of a partner. It was 
further held that, if such a release by a partner is 
fraudulent, the other partners can avoid it and seek 
to recover their share of the released debt, but that 
the legal re|>resentatives of the deceased partner 
caniuot do so as such a right is personal to the 
partners. It is clear from these authorities that a 
partner has authority to release debts and to give 
receipts for the debts of a |)artnership.

In Annrnmlai Y. A nnanialai (3). it was held that 
a pjirtner was competent to give a Valid discharge 
of a debt due to the partnership even after its dis­
solution.

In Hodi. V. N id hr/ (4), it was held that where 
payment had been made to one partner the firm could 
not sue for the debt.

In VeemM.vriU NfiicJcer \\ Ihrrfmm- Row  ̂
it wa.s held that the generpl aile was that a partner
(1) (1913) I. L. R.. 36 Mad. 544 (F.B ). (S) (1919) 52 I. O. 456.
<2) (1918) I. L. Tl. 41 Mad. 446. (4) (1930) U  I. 0- m .

m (m9) 11.0.200.
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loao could give a valid discharge of a debt due to the 
Bbwah Chand- partnership', but that rule did not apply if the dis-

Pabma K and charge so given was in fraud of the aggrieved partner
E am D as- or was the result of collusion between the partner

U ttam  Ch a t o . giving the discharge and the debtor.
Reliance, however, was pla<;ed, by the other side, 

on Baikunta Nath v. Ham Lai (1). It was held there 
that one partner could not discharge a separate debt 
of his own by setting it off against a debt due to his 
firm, to the prejudice of his co-partners. I f  this
authority be accepted it still does not help the res­
pondents’ firm. It must be proved that the act of 
setting off was fraudulent, or collusive, or done to the- 
prejudice of the plaintiff-firm. Such an adjustment 
may be in many cases a matter of convenience. In 
itself it does not necessarily amount to a fraud and 
does not necessarily prejudice the plaintiff-firm. 
There is no evidence that there was any fraud or 
that there has been any prejudice to the plaintiff- 
firm by the fact that Bashi Ram, one of its members, 
set off' his debt against the sum in question. Further, 
seeing that a partner can give a valid discharge of a 
debt due to a partnership and can even release it, 
provided there is no fraud, there seems to be nothing 
against such an adjustment as has taken place in the 
present case, provided again that there has been no 
fraud or prejudice to the plaintiff-firm.

Clearly it is open to us on second appeal to 
interfere as it is obvious from the judgment of the 
District Judge that there was no proof of any fraud 
or prejudice to the plaintiff-firm. He erred in law 
in fiolding that the mere fact of the adjustment in 
question having taken place was prejudicial to the 
plaintiff-firm. \ ;
_ _  (1911), 9 I. c. 116. "
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For the reasons given we af;c«pt the appeal, set 
-aside the order of the District Judg'e and restore th©DEwAN Ohand- 
order of the trial Judge, decreeing a sum of N'a k b

Bs. 68-10-9 with proportionate costs on that sum B as-

and dismissing the rest of the claim with costs to Ch a n » .

the defendant-firm. The appellant-firm will also 
have its costs in this Court and in the lower appellate 
Court.

A. N. C.
A'p'peal accepted.
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APPELLATE CIVIL.
Before Addison and BTiide JJ.

LACHHMAN and  others (D efen d an ts) B 3 0

Appellants. O ^ S l,
versus

B A N S I  AND ANOTHER (P lAIN'TIFFS) 1
MST. RUP DEVI AND OTHEES > Respondents,
(D e f e n d a n t s ) )

Civil Appeal No. 2502 of 1926.

Civil Procedure Code, Act V of 1908, Order XXII, Rule 
^ — tStdt for de,claration hy some reversioners— previous suit hy 
'another reversioner on the same cmise of action, which abated 
—-whether hars present suit— Second Appeal—-nê D plea raised 
in— point of law— ^ohether entertainable— if can he ‘detcided 
■on material on the record.

In a suit "by B. and S. for a declaxation tiiat a certain 
alienation o.f land made by fonr Hindu widows sliouM not 
'a:ffect tteir reTersionary riglits, it was pleaded by defeiidants 
for tlie first time in second appeal tbat tbe suit was barred 
Tinder Order X X I I , rule 9, Civil Procedure Code, inaisimieli 
as a previous sxiit on tbe same cause of action by anotber re* 
versioner (A) bad abated' on bis deatb and tbe application to 
bring bis representatives ou- to tbe record ba!d been dismissed 
as time-barred; tbat B and S vfBie parties to tbat previous 
stiii as pro formd defendants; and tbat on tl»e deatb of A,


