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1931 FEBOZE SHAH— Petitioner
“  ’ versus

T h e  c o m m i s s i o n e r  of INCOME-TAX— 
Respondent.

Civil Miscellaneous No- 163 of 1930.

Frivy Council Appeal— against ofder refusing to issue a- 
maadamus under section 66 (3) of the hidian Income-tax Act. 
M  of 1922~whether competent— Letters Patent, clause 29—  
Jvdgment.

>TIie pe.titioiier (Assessee) moved the Hig-li Court iinder 
section 6-G (3) of tlie Indian Income ,Tas Act^ 1922, for an- 
order directing- tlie Income-tax Commissioner to state a case 
on certain questions in connection -with liis assessment. .The- 
High Court, having refused to issue the mandamiis, holding- 
that no question of law v/as involved, the petitioner applied 
to the Hig’h Court for a certificate for leave to appeal to the- 
Privy Council and claimed that he had a right to the certifi
cate having regard to the provisions of clause 29 of the- 
Letters Patent, inasmuch as the sum involved in the case 
exceeded Rs. 10,000.

Eeld̂  that the order refusing to issue the mandamus- 
was a final judgment, passed in the exercise of the High 
Court’ s original jurisdictionj and that the petitioner was- 
therefore entitled to appeal to the Privy Council as of right, 

Tata Iron and Uteel (Jo, v. Chief Revenue Authority^. 
Bombay (1), and Tohar Mal-XJttaim. Chand y- Cow(nnssion&r 
of Income Tax (2), referred to.

A'p'pUcation under clause 29 of the Letters 
Patent, read with sectiom 109, 110, and Order 
45, rules 2 and 3, Civil Procedure Code, 'praying that 
a certificate he granted for appeal to His Majesty irk- 
Council.

(1) (1923) I. L. R. 47 Bom. 724, 732 (P. C.).
(2) (1927) 2 Reports of Incomo-Tax Cases 301.



Gobind Das, for Petitioner.
J agak N ath A ggaewal and A mar N ath Chona. j ’erqze Shah 

for Respandent.
T h e  judgments o f B T oa d tt'^ a jj ^̂1-n.d Tapp JJ., d f̂ted o f

the 6th May 1930, referring the case to a Full 
Bench :—

Broadway J.— The petitioner, K. S, Mian Feroze Bkoadwat J. 
Shah, Kaka Khel, applied to this Court under section 
66 (3) of the Income-tax Act, 1922, for an order direct
ing the Income-tax Commissioner, N.-W. F. P., to 
state a case on certain questions in connection with 
his assessment for the vear 1926-27.

This Court held that no questions of law were 
involved and dismissed the application.

The petitioner has now moved this Court under 
clause 29 of the Letters Patent asking for the grant 
of a -certificate for leave to appeal to His Majesty in
Council.

Admittedly the provision of section 66-A of the 
Income-tax Act, 1922, do not apply and Mr. Petman 
for the petitioner has rested his case solely on the 
Letters Patent and has urged that under clause 20 
leave to appeal should bo granted for the reasons 
that:—

(1) the sum at issue is more than Rs. 10,000.
(2) it should be declared that the ease is a fit 

one for appeal to the Privy Council.
As to the latter contention I may say at once that 

I am not prepared to certify the case as a fit one for 
appeal. .

As to the first contention the relevant portions o f 
clause 29 are as follows :—

And we do further ordain that any person  ̂ ^ 
may appeal to ns  ̂ ‘ ̂  in onr ^  ̂Priv̂  ̂Council * *
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1 9 3 1  a n d  f r o m  a n y  f in a l  ju d g m e n t ,  d e c r e e  o r  o r d e r  m a d e  in

e x e r c is e  o f  o r i g i n a l  j u r i s d i c t i o n  b y  ^  a n y  D i v i -  

V. sion Court from w M c h  an appeal does not lie to the
* High. Court * * provided * * that the sum or

I ncome-t a x . matter at issue is of the amount or value of not less
s. lO-OOO rupees * *.

It has not been disputed that the sum involved 
in this matter exceeds Rs. 10,000 in value. It is also 
clear that the order refusing the application was made 
in the exercise of the Court’s original jurisdiction.

It is true, as urged by Mr, Jagan Nath for the 
respondent, that this Court has no original side, but 
as was held by their Lordships of the Judicial Com
mittee in Tata Iron and Steel Co., Ltd. v. Chief 
Revenue Authority of Bombay (1), “ the words

original jurisdiction ’ are only used in contra distinc
tion to the words ‘ made in appeal ’ mentioned earlier 
in the clause.’ ^

Mr. Jagan Nath then cited Bulaqi Shah and Son 
Y.  Collector of Lahore (2), and Delhi Cloth and
General Mills Co-., Ltd. v. Income-tax Commis
sioner  ̂Delhi, etc. (3), and contended that as a decision 
on a case stated was not a “ final judgment ”  (as was 
held in Bulaqi Shah’s case) a refusal to grant a 
mandamus could not be held to be one, and that there
fore clause 29 of the Letters Patent could not be in
voked.

The question is not free from difficulty and in 
Tohar Mal-Dttam, Chand v. Commissioner of Income- 
tax (4), and Siva Pratah Battadu v. Commissioner o f  
Income-tax, Madras (5), it was held that an appeal

(1) (1933) I. L. B. 47 Bom. 724 (P. 0.).
(3) Cim) I. L. R. 6 Lah. 30.
(8) (W8) I. I,. B, 9 Lali. 284 (P. 0  ).
(4) (1927) 2 Reports of fncome-Tax Onses 80t.
(5) (1926) 2 Beports of Income-Tax , Cases
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lies from an order of a Single Judge o f the High 1931 
Court refusing to ask the Commissioner to state a Sh a h

-case apparently on the ground that such ant order of v. 
refusal was a judgment. Commisjiojjbb

These cases, however, did not touch the question I ncome-t a x . 

now before us, but dealt with, another clause of the bboawIt J 
Letters Patent.

After consideration it seems to me that none of 
the cases cited at the bar afford any real assistance.
I  am inclined to the view that the order of refusal is 
a  final one and whether it be regarded as a final 
judgment or a final order ”  falls within the pur
view of clause 29.

The question, however, is a difficult one and this 
■view creates a somewhat anomalous position. I 
would, therefore, refer to a Pull Bench the following 
•question:—

In a case where the subject-matter involved is 
Us. 10,000 or more in value does the refusal to issue 
a mandamus give the applicant an appeal to the Judi- 
«cial Committee as of right.

T a pp  J .— I  concur.

J udgm en t  of  th e  F tjll B ench ,

B r o a d w a y  J,— The question referred to this Full Beoadwat J.: 
"Bench is “  in a case where the subject matter involved 
is Bs. 10,000 or more in value, does the refusal to issue 
a mandamus give the applicant an appeal to the Judi- 
«cial Committee as of right 1̂ ’ The circumstances 
under which this question was referred are detailed in 
the order of reference dated the 6th of May 1930 *
Briefly, one Khan SaJiih Mian Feroze Shah, Kaka 
Khel, moved this Court under section 66 (3) o f the 
Income-tax Act, 1922, for an order directing the

•Printed abore.
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1931 Income-tax Commissioner of the North-West Frontier 
Province to state a case on certain questions in con-' 
nection with his assessment for the year 1927-28,.

170 INDIAN l a w  r e p o r t s .

OF
I n c o m e - t a s .

B r o a d w a y  J .

F e e o z e  Sh a h  
p.

CoMMissioNEE ^yhich assessmcnt had been based on his income for the- 
year 1926-27. It was held that, no question of law 
being involved, the mandamus could not issue. 
Against this order refusing to direct the Income-tax 
Commissioner to state a case the petitioner desired to 
prefer an appeal to His Majesty in CounciL

It was claimed that having regard to the provisions 
of clause 29 of the Letters Patent of this Court the* 
petitioner had a right to the certificate prayed for 
inasmuch as the sum involved exceeded Rs. 10,000. 
Mr. Jagan Nath, on behalf of the Income-tax authori
ties, urged that the order refusing to grant the 
mandamus was not a judgment passed on the original, 
side of this Court, and further that it was not neces
sarily final. It has been held by a Division Bench of 
this Court in Tohar Mal-Uttam Cliand v. CommiS' 
sioner of Income-tdoc, Punjab, and North-West' 
Frontier Promnce (1), that an order of a Single- 
Judge of the High Court dismissing an application 
made under section 66 (3) of the Income-tax Act on 
the ground that there was no question of law* 
is a final judgment and is appealable under clause 
10 of the Letters Patent. It is true that for the- 
purpose of that ease clause 10 of the Letters Patent 
alone was considered and that it was not necessary 
to hold that the judgment was a final one. It was,, 
however, clearly held that an order refusing a 
mandamus was a judgment and in this view I 
concur. That the judgment refusing a mandamus^ 
was final is also to my mind perfectly clear. The only' 
question for decision on an application under section

(1) (1927) 2 Reports of Income-Tax Cases 301.



66 (3) of the Income-tax Act is whether a mandamus ^̂ 31
should or should not issue. A  decision to the eii’ect jfeeoze Shah
that it should not issue is, therefore, a final one sc far ^

' . ^  , Go m h is s iq n e b
as this Court is concerned. The refusal must, there-
fore, in m y  opinion, be regarded a s a final judgment. In com e-tax .

As pointed out in m j order of reference the refusal of Bhoaotwy
the application was made in the exercise of this
Court’s original jurisdiction. I would merely refer
to Tata Iron and Steel Convpauy, Limited, v. Cheif
Revenue Atiihority Bombay (1), and to the remarks
already cited by me.

I would, therefore, hold that an order r e f u s i n g  

to issue a mandamus must be passed by this Court on 
its original side and amounts to a final judgment, and 
that, therefore, the question referred should be 
answered in the affirmative.

D alip  S in g h  J. I  agree. Daltp Stttgh J,

T,\pp J .— I  agree. tapp j ,

4 . N . C ,
. Reference cmmBred ill the affirmativp.
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(I) (1923) I L. R, 47 Bom. 724, 732 {P. G.).


