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Before Teh Ghmul (inrl Cm-f'tB JJ,

SHAM SINGH and o t h e r s  (D e fe n d a n ts) 1980
Appellants jg.

versus
AM ARJIT SINGH ( P l a i n t i f f )  Ttespoiideiit.

Civil Appeal No. 1438 of 1926.

Fuvjnl) Tenancn AeK XVI of 1SS7\ seiotion 77 (o) (3)—i 
Jui-isdicfion—Civil or Revenue—Svit hy landlord for posses  ̂
sion of an orenpanctj holding on deafli of feriant—from an 
aliened trespasser—whether cognizfl-hle hti (Ji-vil Cotn-f —̂
‘viso to section, {added hy Potnjoh Act III of 1012)—effect of,

.Tlie 'defendants, claiming to be collaterals of tTie Iasi 
male occupancy tenant of certain land, took possession an3 
ca îsed tiieir names to be recorded in tlie revenue records as 
occupancy tenants. The owner sued for possession alleging 
that the defendants Mwe not related to the deceased occnpancy 
tenant. The defendants pleade*d that tlie suit was cognizable 
only by a Revenue Coxirt and relied upon .clause (J) of sub­
section (3) of section 77 of the Punjab Tenancy Ant and the 
proviso to that sub-section.

Held, tliat clause (d) of sub-section (3) of se-ciion 77 oi 
the Punjab Tenancy Act was inapplicable, the suit not "being 
one by a landlord to prove tbat a tenant lias not a riglit of 
■occupancy, as the plaintiff did not allege or admit that the 
defendant was a tenant at all, but on the contrary that he 
was , a mere trespasser. . .

Mewa Singh -v, Nathu (1), followed.

IFanVff V. (2), referred to.

''And further  ̂ that the proviso io sub-section (3) was also 
inapplicable as on the pleas raised by the defendants it did 
not become necessary to decide any quefition falling within 
clause (J) or any otber clause of sub-section 3 of sectioii 77*

a ) 22 P.'E . 1894. m  160 P. B. 1890,



1930 Ghulam v. Jowala Singh [\] and' Jai Karan y. Nathu
_ ~  Ram (2), followed.
S h a m  Sin g h

V. Parabh Day at y. Mst. Radho (3), and Wadhawa v. M st.
A marjit Hassi (4)^ distinguislied.

S i n g h .
Held, therefore, tkat the suit was rig’iitly instituted in , 

and properly tried, by tlae civil Court.

Second appeal from the decree of Lt.-Col. B. 0. 
Roe, 'District Judge, JuUundur, dated the 5th Febru­
ary, 1926, affirming that of Pandit Daulat Ram, Siih- 
ordinate Judge, 2 nd class, Jullundur^ dated the 2 nd 
April, 1935, decreeing the plaintiff's suit.

P andit B ishen N ahain, for Appeiiants-

Badri Das, for Respoiideiiit.

Tek n-fTA-rm j .  ' Tek Chand J.— The plainti:^ is admittedly the 
owner of the land in dispute, -whicli. was held by one 
BhaRa as occupancy tenant under him, Bhalla died 
many yeiars ago and his widow MussamwM Jassi suc­
ceeded him as occupancy tenant for life. On Mussam- 
mat Jassi’s death in 1919 the defenda,nts, claiming to 
be the collateral heirs of Bhalla, took possession of the 
land and got. themselves recorded as occupancy ten” 
ants under the plaintiff. The plaintiff was a minor 
at that time. He has now attained majority ail'd Has 
sued for possession alleging that the defendants were 
not related to Bhalla, deceased,, that the land in 
question was not occupied by the alleged common an­
cestor Dharinan and that the defendants were hold­
ing the land as trespassers.

The defendants pleaded that they were collat­
erals of Bhalla and entitled tO' succeed to the tenancy 
under section 69 of the Tenancy Act. They also urged 
that the suit was not cognizable by the civil Court 

:: - (S) (1923) 7 5 1. o. sis.
(2) (1926) 1. L; U. 7 Lah. 332. (4) 73" P. B. 1915.
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under section 77 of the Pnnjab Tenancy Act- The 19^
Courts below have found against the defendants on STw-qy:
all these points and have decreed the suit. •».

Before us an attempt was made to contest the Singh.
findings of the learned District Judge that the de­
fendants were not related to Bhalla, deceased, and that 
the alleged common ancestor had never occupied the 
land. But the findings of fact recorded by the learn­
ed District Judge are based on evidence on the record, 
and cannot be challenged in second appeal.

The only question which required decision is 
whether the Civil Court had jurisdiction to entertain 
and try the suit. In support of his contention that 
the suit was cognizable by Revenue Courts only, the 
learned counsel for the appellants has referred us to 
clause (d) of sub-section 3 of section 77 of the Punjab 
Tenancy Act and the proviso to that sub-section. In 
my opinion these provisions of the law have no appli­
cation whatever to a case o f this kind. Clause (<d), 
bars the jurisdiction of Civil Courts to take cogniz­
ance of “suits by a tenant to establish a claim to a 
right of occupancy, or by a landlord to prove that a 
tenant has not such a right."”  It was held in Mewa 
Singh v. Nathu (1), and has been settled law ever since, 
that this clause does not apply to a suit by the plaintiff 
as landlord of certain land, lately held by a tenant who 
died ‘'lawaris/[ alleging that the defendants without 
title had taken possession of the land, “as it was- 
not a suit by a landlord to prove tliat a tenant had not 
a right of occupancy, the plaintiff Got alleging or ad­
mitting that the def endant -wm tenomt at "(My hit cm 
the contrary that he was a mere trespasser.”  Con­
versely, it was laid down in Wazira v. Barjalu (2)» 
tSmt a suit by a collateral heir o f a deceased 

a) 22 p. r ;1894. (2) 160 P. B. 1890.
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1930 pancy tenant to recover possession of his holding from
S h a m  Singh la n d lo r d  on the g r o u n d  o f  in h e r ita n c e  is  q u it e  d is -  

t in c t  from a suit covered by this a n d  other sections o f
-.A
S in g h . the Tenancy Act, and is cognizable by a Civil Court.

It is obvious that the bar under clause (d) is applicable 
to those cases only in which the relationship of land­
lord and tenant is admitted and the object of the suit 
is to determine the nature of the tenancy, i.e. whether 
the status of the tenant falls under sections 5, 6, 7 or 
8 of the Act. In a suit like the one before us the 
point for decision is not the nature of the tenancy, but 
whether the defendant is related to the deceased ten­
ant and if  so whether their common ancestor had 
occupied the land. _ I f  these facts are established, the 
claimant i f  so facto succeeds to the occupancy tenancy. 
But if they are found against him, he is not a tenant 
at all.

This position has not been seriously questioned 
before us and counsel has not attempted to argue that 
Wa>zira v. Harjalu (1), and Mewa Swigh v. Natku (2), 
were wrongly decided. He has, argued that the pro­
viso to sub-section (3), which was enacted by (Punjab) 
Act III  of 1912, has made a change in the law. A, 
reference to the wording of the proviso, however, 
shows that all that it lays down, is that where in a 
suit cognizable by and instituted in a Civil Court it 
becomes necessary to decide any matter which can 
tinder the sub-section be heard and determined only 
by a revenue Court, the civil Court shall endorse upon 
the plaint the nature of the matter for decision and 
return the plaint for presentation to the Collector. 
The. practical effect of the 'proviso is that whereat 
l)efore its enactment civil Courts were prohibited from 
tlying those suits only in which the question raised ia  

ay 160 P. B, 1890. (2V 2‘̂ 'P. B. 1894.
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■'tiie plaint em facie fell within one or other of tlie 1930
clauses of sub-section ‘ 3 of section 77, their jui'isdic- Sings
tion is now barred in those cases also, in which on v.

-;the averments in the plaint the suit is propeiij triable Singh,
'by a civil Court but the defendant’s pleas raise a
question ^vhich, under this sub-sect ion , is to be deter-
-mined by revenue Courts only. On such a plea being
raised and the Court finding that it has become 3ie-
cessary to decide it, it must stay its hands and return
:the plaint for presentation to the revenue Court. In
'the case before us neither the plaint nor the pleas 
raise a question falling within clause (r/) or any other
■clause of sub-section 3 of section 77 and, therefore,
the proviso does not come into operation.

The question of the applicability of the proviso
to a case like this arose directly in Ghulam v. Jowala
■ Singh (1), where Shah Din J. after discussing the 
previous cases bearing on the point, held that a suit 
o f this kind was cognizable by civil Courts. The 
same view has been taken by Broadway and Fforde

■ JJ. in Jai Karan v. Nathit, Ram (2). The only case 
in which a contrary view has been expressed is a Single 
Bench decision of Abdul Eaoof J. in Parahh Dayal 
V. Mtissammat Radho (3). A  perusal of Ms Judg- 
inent shows, however, that the learned Judge was in­
clined to agree with the conclusion of Shah Din J., 
l>ut he felt himself bound by a previous Division. Bench 
decision o f the Chief Court reported as Wa^Mwa v.
Mussammat Eassi (4). I have examined that ruling* 
and with all respect to  the learned Judge, feel con­
strained to say, that it was clearly distinguishable 
from the case before him. In Wadkawa v. Mussam­
mat Hassi (1), certa in  tenants had been d ecla red  t o

<1) 103 P. E. 1918. (3) <192S) 75 I. C. 818.
<S> (1926) I. L. B. 7 Lah. 332, (4) 73 P. R. 1916,

' e2 '
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WM be panahi or ‘ ‘pTotected”  for a term of years before-
Sham̂ Sittgh enactment of the Tenancy Act of 1868 and on tbe- 

V. strength, of that declaration they claimed to have be-
come occupancy tenants under section 6 of Act X V I 
of 1887. It is clear that the question for determin­
ation by the Division Bench related to the nature of 
the tenure of a person who admittedly held under an­
other, and such a question obviously fell within clause 
(d) of sub-section (3) of section 77, and therefore ,̂., 
within the exclusive jurisdiction of revenue Courts.
I have no doubt that the law was correctly laid down 
by Shah Bin J. in Ghulam v. Jowala Singh (1), and 
with his reasoning and conclusion, I venture to ex­
press my whole-hearted - and respectful concurrence.
I hold, therefore, that the suit was rightly tried in 
the civil Courts.

For the foregoing reasons I would dismiss the- 
appeal with costs here and below.

Gxtjblrie j. C u r r ie ,  J.—I concur.
K  F, E,

Appeal dismissed, ,

116 INDIAN LAW REPORTS. [ VOL. X II :

(1) 103 p. E. 1918.


