
1932 and an appeal to the District Judge from an order of
ToTABkM executing Court was incompetent. This authority

-V, has been followed in a decision of this Court in Munshl
. S h i b b a f  L a l . Amin Chanel ( 1 1 .

Qadie J . I  think the contention of Mr, Hem Raj Mahajan
must prevail. The District Judge had no jurisdiction 
to entertain the appeal, and, therefore, the orders 
passed by him are set aside and the order of the execu
ting Court is restored. The revision is accepted with 
costs.

N. F. E.
Revision acoepted.
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APPELLATE CIVIL.
Before Teh Chand and, Monroe JJ.

HARNAH.MN-BAH-IB EAM  ̂ e t c .  ( D e f e n d a n t s )  

A p illl, Appellants
versus

. BTHARI LxlL-CHAEANJI LAL ( P l a i n t i f f )

Respondent.
Civil Appeal No. I90f of 1926.

Indian Stam,f Act, I I  of 1899, sections 3^, 75 Gov&mir 
ment of India Rule 7—Document adviitted by Trial Cowt— ' 
lohetlief ohjection under the Stamp Act can he raised on 
appeM~-Negotdahle Instruments Act, X X V I  of 1881, Sections 

SO : Instrument in oriental langiioge—Interest on dis
honoured allowed at customary rate
eaceeMng th;& statutory rater~~Mercantile. usage—-proof of.

Tlie plaintiS sued for principal Ra. 2,429-14-0, Its,. 
637-8-0 as charges iii coEnection witt the presentation of IT 
fiundis and tlie balaiice Es. 4,432-10-0 on account of interest 
and componnd interest at tiie rate of 10 annas per cent, per 
annum as from dislioiioiir, pleading that tMs rate was pay
able according to mercantile xisage at Bomhay. Tlie Imndis 
in'‘suit were made up of two formte each with an impressed

(1) 1928 A. I . R . (Lah.) 539.



stamp making togetlier tte  amount required for eacli iiistru- 1932
mentj no poitioa of any of tlie hundis wm, lao-weTer, -wiitteii 
on tBe second sheet so tised, as it should have been under rule g^HiB Bah 
7 of the rules framed by the Government of India under sec- v.
tion 75 of the Indian Stamp Act. The lower Court, ho'wever, B ih aei La3>* 
held that the hundis were admissible in evidence. Chabaisii Lai*.

that as the trial Conrt had decided that the hundis 
were admissible in evidence, in view of section 38 of the 
Stamp Act, this question could not be raised in appeal.

Diwan Laclvman Das v. Dlwlan Das (1), and Jagdip 
Singh V. Vimngi Singh (2), followed.

Held, further, that in view of the saving of any local 
usage lelating to any instrument in an 'oriental language ”  
from being affected by the Negotiable Instruments Act (vido 
section 1 of the Act) it was permissible to the plaintiff to set 
up and prove a usage for the payment of interest at a rate 
exceeding 6 per cent, notwithstanding section 80 of the Aci.
And that the plainti:S had proved that by mercantile custom at 
Bombay interest wa,s payable at the rate of 10- annas per cent.
'per mensem from date of dishonour, but not compound in- 

■'terest.'",.

First u f f  eal from the decree of L ala  Gulwant Rai,
SuhG7''dinate Judge  ̂ 1st Class, Eissar, dated 8th May,
1926  ̂ ordering that the defendant do fa y to the 
'plaintiff firm the sum of Rs, 6,980~H-6 with interest,

A jit  P a r s a d a  a,n(l. H e m  R aj M ah aja n , f o r  A p p e l 
lan ts .

N. C. Pandit, Chaeanjiv Lal AGaAR-WAL and J.
B, A gnihotri. for Eespondents.

M onroe J.-— This is an appeal froiii the decree o f MojfEa:i J. 
the Stibordinate Judge, first class; at Hissarj ordering 

the defendant-firm to pay to the plaintiff-firm a sinn 
of B s. 6 ,980-14-6  with interest at the rate o f 6 per 
cent, per anrmm from the date o f suit to the date of  
decree, and 6 per cent, on the whole of the decretal
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Bahib & m

:: pIHAaj, iM i- 
Lal.

: Mgkr ĵb J.

1932 amount till the date of realization with proportionate 
costs of the suit. The claim is for the balance of a 
sum of Es. 7,500, principal and interest, such balance 
being due on foot of seventeen hundis, each for 
Us. 5,000 payable on different dates and one hnndi 
Us. 15,000 payable at sight, and a further htmdi for 
Rs. 2,500 payable after one year. Of the amount 
claimed Rs. 2,429-14-0 is on account of principal, 
Rs, 637-8-0 is for charges in connection with the pre
sentation of the fiimdis and the balance Es. 4,432'-10“0 
is on account of interest and compound interest at the 
rate of ten annas cent, f e r  m ensem, which rate is 
claimed as the rate payable after dishonour.

It is admitted that these hundis were dishonoured 
on the due dates, and it is also admitted that all the 

Jjalaace of ^principal now claimed was not paid. The
■ questions which arise are (1) whether the case can be 

considered as established by reason of the fact that 
th e hundis did not comply with the provisions of the 
Stamp Act ; (2) whether it has been established tha.t 
by mercantile custom payments are made on presenta
tion when the kundis are dishonoured and (3) whether 
it has been established that by custom interest is pay
able at the rate of ten annas per cent, jjer mensem., 
notwithstanding the provisions of section BO of the 
Negotiable Instruments A.ct which provides that the 
rate of interest in such circumstances should be 6 per  
cent,

Each of these hundis is a document made up by 
pasting together two forms with an impressed stamp 

: of Rs. 2-4-0. The amx)unt of Rs. 4-8-0 is the proper 
amount to be represented by the stamp on the instru- 
roait, but it iŝ â̂  ̂ that rule 7 of the rules framed

the Gove^ under section 75 of tHe



Indian Stamp A ct whicli provides that “ where two 1932
OF more sheets of paper on which stamps are engraved jjae^ aik- 
or embossed are used to make up the amount of duty Sahib "Bam 
-chargeable in respect of any instrument, a portion of 
such instrument shall be written on each sheet so used/ ’ Chabanji Lal. 
has not been complied with because in this case the ^
entire matter of the hundi appears on only one o f the 
sheets. It has been decided bv the learned Subordinate 
Judge that this document is admissible in evidence, 
and in my opinion in view of section 36 of the Stamp 
A ct this question cannot now be raised— D m cm  
Lachm an Das v. DJiolan D as  (1) and J a g d ip  S ingh  v.
Fircmgi Singh (2).

On points (2) and (3) the plaintiff has put forward 
'the evidence of three witnesses. P. W s. 4̂  6 and 8, who 
agree that after dishonour the rate of nahrai sjiakrai 
is at Bombay Re. 1-8-0 per cent., and that the rate of 
interest after y e r  cen t, 'per

so long as the money is not paid . These wit
nesses are persons engaged in mercantile pursuits, and 
from their evidence, particularly on cross-examination, 
they appear to be familiar with the practice in respect 
o f Mmdis, not only at Bombay but at other large towns, 
and while i f  a somewhat difficult or obscure custom had 
to be set up the evidence of three witnesses might be 
considered insufficient, in my opinion, in such cases as 
this when all that we have to ascertain is the rates 
fixed by usage, the evidence of three persons familiar 
with the usage is sufficient, and I  see no reason for  
-doubting the accuracy of these witnesses’ statements.
No attempt has been made by the defendant-appellant 
to meet this evidence. It stands on the record uncon
tradicted.
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1932 The final question is whetlier tliis custom as to
Harkaeain- payment of interest at ten annas f e r  cen t, f e r  m ensem
Sahib Ram can prevail in view of section 80 of the Negotiable 

Biham Lal- Iiistruments A ct. The section provides that “ when 
Gha:rawji Lal. no rate of interest is specified in the instrument, in- 

Mone^ J. on the amount due thereon shall, notwithstand
ing any agreement relating to interest between any 
parties to the instrument, be calculated at the rate of 
six centum 'per annum from the date at which the 
same ought to have been paid by the party charged, 
until tender or realization of the amount due thereon, 
or until such date after the institution of a suit to 
recover such amount as the Court directs.”  It  is be
yond question that this section would apply to the 
ordinary negotiable instrmiient and that in the case 
of such an instrument this Court would have no power 
to allow interest at the rate of ten annas per cent, 
fer mensem. It is, however, made qui'e clear by the 
Act in section 1, that the Act does not apply to hundis. 
The pertinent words of that section are “ nothing 
herein contained affects any local usage relating to 
any instrument in an oriental language.”  It  was, 
therefore, permissible to the plaintiff to set up and 
prove a usage for the payment of interest at a rate 
exceeding 6 'per cent, fer  and this has been

'■ :-:'d̂ >ney
Einally, it has been urged by the defendant- 

appellant that at the time of payment of a sum o f  
money, which was the proceeds of war bonds for  
Bs. 10,000 transmitted by the defendant to the plain
tiff for saie and for credit of the proceeds to his account^ 
the words used by the defendant clearly showed thafc 
the plaintiff should appropriate the whole of this s 
in payment of the money due on the the sub^
of the present suit; while in fact wliat the plaintiff^
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did was to appropriate only to the debt on the Jitmdis 1932
a part of the money, the remaining part being applied HAMTAaAiir-
to wipe out the other debt. There is no evidence what- S a h ib  R am

ever on the record, to which our attention has been 
directed̂  given by the defendant to suggest that he C h a r a o t iL a l ,  

directed any such appropriation as he alleges. Nor Momm J 
has our attention been directed to any circumstances 
indicating that there wa,s an appropriation by the de
fendant The plaintiff states definitely that after he 
had actually received the war bonds he had a discus
sion with the defendant in which he stated to him that 
he required that the money should be applied first in 
discharging the second debt due tô him, allowing the 
balance to go in discharge of the sum due on the 
Jiundis. In my opinion there was no appropriation by 
the defendant and the plaintiff was entitled to appro
priate the money as he did.

There is a cross^ppeal by the plaintiff in which 
he claims shat interest after default should have been 
allowed at the rate of ten annas cent, 'per mensem 
and that tlie interest should have been compound in
terest His witnesses to prove the custom do not 
suggest that there is a custom of paying compound 
interest, and w© are; therefore, left without any evi
dence showing that there was a custom of paying com
pound interest. Accordingly the lower Court' waB 
justified in refusing to allow compound interest.

For these reasons I would affirm the decree of the 
lower court, and dismiss both appeals with costs.

A fpeals dismissed.
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