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APPELLATE CIVIL.

Before Brondway and Mowroe JJ.
PIRTHI SINGH-JAMIAT RAT (PLAINTIFPS)
Appellants

Versus
MATU RAM axp orrers (DeFENDANTS) Respondents.
Civil Appeal No. 1853 of 1926.

Wagering contracts—Nazrana contract—Moncy paid by
Agent on behalf of his Principal—whether recoveralle—
Mandi contract—eaplained.

Held, that under a Nazrana contract an agent can recover
monies paid out by him on behalf of his principal even on
wagering contvacts, and a set-off or adjustment in agcounts
of third parties should be treated on the same footing as a
cash  payment.

Behari Lal v. Parbhu Lal (1), and dvjon Das-Kalu Hal
v. Walaiti Ram-Jalru Mal (2), followed.

Held alse [{ollowing Manilal Dharamsi v. Allibhas
Chagla (3) ], that if the contract is a Mandi contract, and
on the due date the market rate falls below the rate agreed
upon in the contract, the party who has secured the oplion
declares that he will sell, and therenpou the party who has
vocketed the premuiwm bas elther to take delivery of the
article and pay for it at the agreed rate or to pay the differ-
ence between the agreed rate and the ruling market rate.

First appeal from the decree of Sayed Abdul
Hagq, Subordinate Judge, 1st (lass, Delhi, dated the
26th April, 1926, dismissing she plaintiffs’ suit with
costs,

Kisan Davar, Smamamr Caanp and BmACWAT
Davar, for Appellants.

- J. N. Accarwar and J. L. Karur, for Respon-
dents. :

()79 P.R. 1908 (. B).  (2) 128 A. L R. (Lah) 420.
(8) (1923) I. L. R. 47 Bom. 268, 265.
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Broapway J.—This appeal has arisen out of a
suit brought by the firm of Pirthi Singh-Jamiat Rai,
Sarafs of Delhi, against Matu Ram and Gogan Ram,
proprietors of the firm Mutasaddi Lal-Matu Ram of
Rohtak, for the recovery of Rs. 6.394-8-3, heing the
principal and interest due in connection with certain
transactions relating to the purchase and sale of gold.
The plaintiffs are a firm carrving on business as
dealers in bullion and as commission agents. Accord-
ing to the plaint they carried out certain transactions
on behalf of the defendants hoth in Delhi and Bombay.
The defendants admitted having had dealings with
plaintiffs, and further admitted that thev had receiv-
ed ready gold to the value of Rs. §8,305-R-9, and
further admitted the correctness of the credit allowed
by the plaintffs to the extent of Rs. 13.112-9-9.
With regard to the remaining items thev alleged that
certain transactions, which are deseribed as Nazrano
ones, had never hbeen entered into or aunthorised by
them either in Delhi or in Bomhay and also denied hav-
ing received a sum of Rs. 4,000 as a loan. Before filing
their written statement the defendants claimed to be
entitled to examine the account books of the plaintiffs.
‘The examination was allowed and the written state-
ment was filed after the examination had been made,
and this fact is of importance as in spite of this
examination of the books the only exception taken to
the plaintiffs’ accounts was that the transactions
entered in them as having been made on hehalf of the
defendants had never been authorised by the defen-
dants. The following issues were settled:—

1. ‘Are the items denied by' the defendants in
schedule A annexed to the written statement due
from them to the plaintiffs?
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(The defendants can show wagering transactions.
in' rebuttal of this issue).

2. To what relief, if any, are the plaintiffs.
entitled ?

The trial Court, after recording such evidence as
the parties desired to produce, came to the conclusion:
that the plaintiffs’ account books had been regularly
kept and were in every way reliable, and that the
defendants had failed entirely to rebut the plaintiffs’
evidence supported by these books with regard to the
item of Rs. 4,000-—said to have been advanced as a loan
which had been specifically denied by the defendants.
He held, however, that, although the account books:
were reliable, he was unable to find that the
defendants had “ authorised the contracts objected
to heing made or had ever accepted them when
made > and, therefore, the items of Rs. 1,181-4-0,
Rs. 3,267-3-0, Rs. 3.398-2-3 and Rs. 24-1-0 could not
be held claimable by the plaintiffs. As the admitted
credits exceeded the admitted debits the plaintiffs™
suit was dismissed with costs. The plaintiffs have
appealed to this Court. and on their behalf we have
heard Mr. Kishan Dayal, while Mr. Jiwan Lal,
Kapoor, has endeavoured to support the findings
arrived at by the trial Court.

We have been taken laboriously through the
accounts by Mr. Kishan Dayal, and Mr. Jiwan Lal,
Kapoor, has endeavoured to point out errors and
omissions in them. As a result T have no hesitation
in holding that the learned Subordinate Judge was
correct, and these accounts are perfectly regular and,
as such, reliable. The disputed transactions, whick
are referred to as Nazrana contracts are entered in

plaintiffs’ books in full detail with all the necessary
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references, and the correctness of these books has heen 1932
sworn to by the plaintiff. These books are further p . . qicom
supported by the books of the other traders concernéd. TarrmuT Rar
‘The plaintiff has sworn that these transactions were M‘_,\Tt? "Riant,
all entered into under the specific instructions of the —
defendants and, after a careful consideration of the DROAPWAY T
.evidence on the record, I see no reason why the

plaintiff’s statement, supported as it is by regularly

kept books which are in their turn supported by the

books of other traders, should not he accepted as

sufficient proof that these transactions were all enter-

ed into at the instance of the defendants. The de-

fendant Matu Ram must he regarded as wholly un-

reliable. He denied having received the sum of

Rs. 4000 as a loan, and endeavoured to prove that

he was not in Delhi on the date when that advance was

shown to have been made by the plaintiffs. Tt was

held by the trial Court that the defence set up was

entirely false, and there can he no doubt thiat the view

of the trial Court was correct. Indeed the learned
~counsel for the respondents did not attempt to

support his client’s contention that this loan had not

been made. Again, the defendant says he only keeps

-one Bahi and that Bahi has admittedly been tampered

with. Whether the tampering can be attributed to

the ‘defendant Matu Ram or not is immaterial, for the

fact remains that there is no evidence to rebut that of

the plaintiffs.

I do not think it necessary to discuss the accounts

as, after the learned counsel for the respondents had
.endeavoured to challenge their correctness, *he was

forced to admit that he had failed in his endeavour.

Mr. Kapoor sought to show that the action of«
plaintiffs as the agents of his clients was open to
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objection. Dealing with the item of Rs. 3,267-3-0 he

Prros Sven- urged that on the due date, 4.6. the 10th September,

Jammar Rax
Vs
~ Maru Raa.

e

Brosoway J.

1919, the rate for gold was Rs. 26-6-0 a tola, and that,
therefore, the plaintiffs, as agents, should have
exercised the option by making the defendants sellers.
instead of buyers, and that had they done so instead
of the loss of Rs. 1,400 there would have been a pro-
fit of Rs. 1,400, Turther, it was urged that a
certain mandi contract—see page 130-showing a
debit against the defendants of Rs. 81-4-0 should
really have resulted in a profit of Rs. 225 which should
have heen credited and had not heen so credited.
Allowing, therefore, the sum of Rs. 1,181-4-0 to stand
he urged that the whole item of Re. 3.267-3-0 should
he taken out of the acconut altogether.

In connection with the item of Rs. 3,398-2-3,
which. deals with certain transactions in Bombay, it
was urged that the only proof of these transactions
was to be found in the plaintiffs’ books inasmuch as.
the Bombay firm had failed to supply a copy of their
books. Further, it was pointed out that the statement
of the munim of the Bombay firm, which was taken ow
interrogatories, obviously contained mistakes as to
dates. Before dealing with these arguments it will
be necessary to ascertain what a Nuzrana contract is..
It was said that these contracts were exactly the same
as fezi mandi contracts which were dealt with in
Manilal Dharamsi v. AUidhai Chagle (1), where it
was held that such centracts were not necessarily
wagering ones. The plaintiff in his cross-examina-
tion described these contracts in the following'
words :—" A man comes to me and asks for such a

.contract of gold for a month or two hence. We

(1) (1923) 1. L R. 47 Bom. 263.
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enquire the rate of Nazrane current at that time. 1932
The rate usually varies from Re. 0-3-0 to Rs. 2 POr prprm Sea
tola. At that rate we strike a bargain for that'man JaMrsr Rar
with some other person. We pay the latter Nazranc M AT;’ R,
at the ascertained rate. He then fixes the rate. This
neans that he on the due date would be liable at our CrOAP74T ¥
option either to supply or to accept the specified
quantity of gold at the specified rate whatever be the
market rate. The option will be with us whether to
compel him to accept or to compel him to supply the
gold, irrespective of the market rate. We would
cxercise this option against that third person in ac-
cordance with our dealer's instructions.” It would
appear that what happens in a contract of this nature
is that one party pavs a premium to the other party
thus acquiring an option to buy or to sell. as he de-
cides, a certain quantity of gold at a certain rate on a
certain date. Either on, or some date prior to, that
~ date the purchaser decides whether he will buy or sell.
According to his decision, communicated to his broker,
the broker enters into a contract with some third
verson in order to meet the situation. On the due
date the parties can either take or give delivery of the
stipulated quantity of gold or settle on the difference.
The contracts referred to by the learned counsel in this
case are clearly contracts of this nature and, as T
consider the plaintiffs’ evidence reliable, these trans-
actions must be held to have been entered into by the
plaintifis on the specific instructions of the defen-
dants, and the defendants must, therefore, be held
liable in regard to each and all of them. Mr.
Kapoor’s contention, therefore, that as agents the
plaintifis acted wrongly in exercising the option in
connection with these transactions is without force; as
T consider that it was not the plaintiffs who exercised
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the option at their own discretion, but the option was
exercised by the defendants themselves. M.
Kapoor’s contention, therefore, with regard to the
item of Rs. 3,267-3-0 cannot be given effect to.

With regard to the item of Rs. 81-4-0 the con-
tract was what is referred to in the Bombay judgment,
as a Mandi contract which described at page 265 of
Manilal Dharamsi v. Alibhai Chagla (1), as
follows :—

“Tf the contract is a Mandi contract and on the
due date the market rate falls helow the rate agreed
upon in the contract the party who has secured the
option declares that he will sell and thereupon the
party who has pocketed the premium has either to
take delivery of the article and to pay for it at the
agreed rate or to pay the difference hetween the
agreed rate and the ruling market rate.”” In the
present case there was a contract for the supply of 200
tolas of gold for a “fall ’ rate at Rs. 27-8-0. As the
market price was Rs. 26-6-0 on the due date all that
was necessary was Tor the holder of the option to end
the matter by agreeing to lose his premium, which is
what was done in the present instance, and. inasmuch
as there was no other transaction entered into in con-
nection with this particular contract. no further refer-
ence to the transaction could be expected to be in the
Sanda Khato or the book in which various transac-
tions are entered. Mr. Kapoor’s contention, there-
fore, with regard to this item of Rs. 225 fails.

Ag to the transactions in Bombay. It is true
that the evidence of the munim of the Bombay firm is
defective, and that he has obviously made a mistake

as to dates. Nevertheless, T consider that, having

© (1) (1928) 1. L. R. 47 Bom. 268, 265.
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regard to the regularity and correctness of the plain- 1932
tiff’s books, the genuineness of these transactions prprmr Srves-
should be accepted. They have been sworn to by the Jauiar Rar
plaintiff himself and the munim of the Bombay firm, MAT;: R
who was giving 'h%s eviden.oe with the Bombay firm’s Brormwas 1.
hooks in front of him, definitely stated that the account

relating to these particular transactions had been

finally settled. I, therefore, consider that this item

of Rs. 3,398-2-3 should be allowed.

A contention was raised that these Nazrana con-
tracts were really wagering contracts and, therefore,
no suit could he hrought on the basis of such trans-
actions. This matter has to my mind been definitely
settled as far as this Court is concerned hy the deci-
sion of a Full Bench in Behari Ldl and others v.
Parbha Lal and others (1), where it was delinitely
held that an agent can recover monies paid out by him
on hehalf of his principal even on wagering contracts.
It was further held that a set-off or adjustments in
accounts of third parties should be treated on the
same footing as cash pavments, and, therefore, T con-
sider that the claim as brought by the plaintiffs is one
that falls within the decision of the Full Bench and
‘that the monies are claimable. As I have already
said, although Mr. Kapoor endeavoured to show that
complete adjustment of these accounts had not heen
‘made, he was finally constrained to admit that his
attack on the several items he picked out had not
succeeded. The view taken by the Full Bench of the
‘Chief Court was approved in Arjan Das-Kalu Mal v.
Walaiti Ram-Jakru Mal (2), by a Division Bench of
this Court consisting of the Chief Justice and Bhide
J. In my judgment, therefore. the plaintiffs have

1) 79 P. R. 1908 (F,‘B.). (2).1028 A. I. R. (Lah.) 420.
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proved that the accounts produced by them are correct,

Pmrm Sixgu- ed that the various transactions shown in them as
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having been entered into by or on behalf of the defen-
dants were entered into on the specific instructions of

the said defendants, and that the accounts have de-

finitely been adjusted in relation to all of the transac-

tions to which exception has heen taken by the de-
fendants.

In addition to these sums there is also the sum of
Rs. 4000 advanced in cash to the defendants by the
plaintiffs which item has been found proved by the

Court below, a finding that has not been challenged
hefore us.

In these circumstances I consider that the plain-
tiffs have established their case and are entitled to a
decree for the amount claimed by them. I would,
therefore, accept this appeal and grant the plaintiffs.

“a decrce for Rs. 6,394-8-3 with costs throughout. In

view of the fact that the transactions were of a wager-
ing nature I do not think any further interest should
be allowed.

Moxroe J.—I agree.
A.N.C.

Appeal accepied..



