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Before Lord W right, Sir Lancelot Sanderson and Sir 
DinsJiah Mulla.

MOHAMMAD ASLAM KIL^N a n d  o t h e r s  1932

versus 
FEROZE SHAH.

(Ow A p p e a l  fh o m  t h e  C o t t e t  o f  t h e  J u d i c i a l  C o m m is -  
s i o n e k s ,  I ^ o r t h - W e s t  F r o n t i e r  P r o v i n c e . )

Specific Performance—Contract for Sale of Land—
Transfer to third party before Stilt— Constfuctive Notice of 
Contract— Transferee loith RigJit of Pre-em'ption— Terms of 
Decree—Amendm&nt of Plaint—Mesne Profits— Specific Re
lief Act, 1 of 1877, section 27 (&),

After tlie owner of land liad contracted to sell it and had 
received tlie agreed price from tlie piircliaser lie transferred 
posseBsion of it to other persons, Ms relatives, for a consider
ation wliicli tliey partly performed. The purcliaser sued tlie 
vendor for specific performance, and upon the transfer being 
pleaded he added the transferees as defendants. ‘When the 
transfer was arranged the transferees knew of circumstances 
connected with the vendor’s dealing* with the land which 
were such as to ijut them upon inquiry, and reasonable in
quiries must have resulted in their becoming- aware of the 
contra,ct sued on. The transferees had a lig-ht of pre-emption 
in the land in suit.

11 eld, that under the Specific Belief Act, 1877, section 
27 (b) the transferees were persons against whom the con
tract could he enforced; that there should be a decree for 
specific performance against all the defendants, but that it 
shoujld not he enforced, if  within sis months of the Order in 
Counoiil the transferees exercised their right of pre-emption 
and paid the purchaser the price agreed in the contract; 
further, that the purchaser should have leave to amend his 
plaint by Cflaiming mesne profits, and upon doing so should 
have a decree for naesne profits between such dates as were 
just in the circumstances of the case.



1932 Decree varied.
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Mwif Appeal [No. 79 of 1931), ly  S'pecial leave, from a
o r d e r  of the Judicial Commiissioner 

V. North-West Frontier Province {January 18, 1930, and 
Ferule Shah, ^6, 1930), upon, appeals from, the District Judge

: ' of Peshawar.

The apf^eai was in a suit instituted by the 
respondent in the District Court of Peshawar on May 
12, 1922, against Mohammad Afzal Khan, for speci
fic performance of a contract in writing, dated Mjiy 
1, 1921, by which the defendant sold to the plaintiff 
certain land. The appellants, to whom possession 
had been transferred between the date of the con tract 
and the institution of the suit , were added a a 
defendants.

y The facts of the case and the course of the pro
ceedings in India appear from the judgment of the 
Judicial Committee.

; Dunne K. C. and Pringle, for the appellants.

De Grxtyther K. C. and Partkh, for the respon
dent.

The arguments were mainly upon the facts. 
Upon the-question of the onus of proof under section 

 ̂27 0 )  of the Specific Belief Act,: 1874, which their 
Lordships did not find it necessary to decide, :refereiice 
was made to Va7̂ Sen Seth Earn i :  L%GkpatIiij Roy fee
(1), Goiind CMmdar Mooherfee Y. Doorga Persaud
(S). Himatlal Motilal r . Vasudev: Gm^esh^^,
Bag Y Madhah P o t o  Offi.oial
Receiver v. P. Z. K. M. C  (5).

(1) (1S6S) 9 Moo. L A. 303, 329. (3) (19T2Vl. L. R. 36 Horn. 446.
(2) (1874) 22 Sn+'K. W. R. 248, 251, 252.(4V (1912) I. L. R. 40 Cn], 5m, m ,

; (5) :(19S0) I. L. R. 9 Rang. 17G • L. R. 58 T. A. 115.



The Judgment of their Lordships was delivered
b y -
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S ir  L a n c e l o t  S a n d e r s o n —-This is an appeal by A slam  K haw : 

special leave from a judgment and decree o f the Judi- 
cial Commissioner of the North-West Frontier Pro- ITeroze Sh a h . 

vince, dated the 18th January, 1930, amending a 
decree, dated the 11th November, 1925, as well as 
from the decree as amended and the subsequent order, 
dated the 26th June, 1930, in execution, granting 
mesne profits to the plaintiff respondent.

The suit was brought on the 12th May, I9‘22, by 
the plaintiff, K. S. Mian Feroze Shah in the first 
instance, against Mohammad Afzal Khan praying for 
a decree for possession of certain lands in the villages 
o f Ahmedabad and Narai by specific performance of 
an alleged agreement, dated the 1st May, 1921, by 
m,eans of the execution and registration of a sale- 
deed and for the recovery o f the sum of Es. 4,520 and 
for such other and further relief as the Court might 
deean, equitable.

The defendant, Mohammad Afzal, pleaded in h is  
written statement, among Other pleas, that he had 
parted with his rights and possession in the lands in 
the said village of Ahmedabad to Md. Aslam Khan,,
Mussammat Khaperai and Mussammat Mashala.

Consequently the three last named persons were 
added as defendants.

They are the appellants in this appeal, and they 
will hereinafter be referred to as the appellants.

Attar Singh, who was alleged to be a mortgageej 
was added as a defendant, but it appears tha.t t - ©
District Judge decided not to deal with the rights of 
the alleged mortgagee but to confine his decision to t^e 
case against the appellants. The alleged mortgagee 
has n o t  been represented in this appeal, and no ques-



1932 tion as to his rights has been raised before t'heir Lord- 
ships.

The learned District Judge of Peshawar decided 
that the plaintiff was not entitled to specific perform- 

Feegct̂ *̂&eah. of the alleged contract, but that he was entitled 
to recover from the defendant Mohammad A fzal the 
sum of Rs. 53,900, which he held the defendant 
Mohammad Afzal had borrowed from, the plaintiff.

The plaintiff appealed against the District 
Judge’ s judgment and decree to the Judicial Com
missioner of the North-West Frontier Province, who. 
on the llth  November, 1925, allowed the appeal, set 
aside the decree of the District Judge and granted to 
the plaintiff a decree for specific performance of the 
agreement, dated the 1 st May, 1921, against the de
fendant Mohammad Afzal in respect of the lands 
mentioned in :the Judicial Commissioner’s decree.

no order as to the recovery of the sum of 
Es. 4,520, on the ground that it had not been demand
ed in the appeal. No appeal has been filed by the 
plaintiff against the Judicial Commissioner’ s order 
as to the sum of Rs. 4,520, and their Lordships need 
not refer to this matter again.

The Judicial Commissioner ordered that the 
costs of the appeal should be paid by Mohammad 
Aslam Khan, Mussammat Khaperai and Mussammat 
Mashala only. It is to be noted that although the 
appellants were added as defendants in the suit, the 
plaint was not amended, and that consequently no 
relief was prayed against them, that the Judicial 
Commissioner’s decree granted specific performance of 
the contract against the defendant Mohammad Afzal 
only, and that although no relief was granted against 
the appellants, they were directed to pay the costs o f 
the ̂ appeal. The deGree of the Judicial Commissioner, 
to say the least of it, may be described as inconsistent.
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In January, 1926, the plaintiff applied to the 1̂ 32
District Judge for execution of the above-mentioned Mohammad 
■decree, the application was to the efect that all the A slam Khan 
defendants in the suit should execute and get regis- 
tered a sale-deed in favour of the plaintiff and should Fekoze Sh.«i 
deliver possession o f the lands in suit.

The appellants applied to the Judicial Commis
sioner for leave to appeal to His Majesty in Council 
against his decree of the 11th November, 1925, and 
leave was granted in October, 1926. Execution of the 
decree was stayed on the condition that the appel
lants should give security for mesne profits o f the 
lands during the period of the pendency of the appeal.

The appellants did not proceed with their appeal 
to His Majesty in Council, which was dismissed for 
want o f prosecution on the 21st December, 1928.

It was alleged by the appellants, but not proved, 
that the reason for their not proceeding with the 
^appeal to His Majesty in Council, was that they were 
advised that the relief granted by the Judicial Com
missioner in the decree o f  the 11th November, 1925, 
was against Mohammad A fzal only and that it did 
not affect the appellants.

In April, 1929, the plaintiff renewed Ms applica
tion to the District Judge for execution o f the decree 
■of the 11th November, 1925; the appellants filed ob
jections to the application.

The District Judge, on the 26th August, 1929; 
held that the Judicial Commissioner in Ms decree 
used the words “ a decree for the specific performance 
o f the agreement against Mohammad A fzal ”  in a 
comprehensive sense, and that the phrase included 
more than the exeoution of the sale-deed. He there
fore decided that the decree could be executed not
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1932 only against M^ohammad Afzal but also against the 
M ohammad cippellailts.

Aslam Ehan . , .  ̂ . ,, 1 n 1Against this decision of the District Judge, tae
f  m October, 1929, appealed to the Judicial
: \ ‘ Commissioner, and in Decembsr, 1929, the plaintiff

applied to the Judicial Commissioner for amendment 
of Ills decree of the 11th November, 1925.

The Judicial Commissioner heard the appeal and 
the application, and on the ISth January, 19?0, he 
delivered one judgment which covered both matters. 
He granted the plaintiff’s application for amendment, 
holding that he had jurisdiction to make the amend
ment under section 152 o f the Civil Procedure Code. 
After the amendments the decree was for “ specific 
performance o f the: agreement, dated 1 st May, 1921,

■ and for possession of the suit land against all defen
dants ”̂  The Judicial Commissioner held that, in 
view of his decision that the decree should be amended 
as above-mentioned, it was not necessary for him to 
decide whether the District Judge in his order of the- 
26th August, 1929, rightly interpreted his decree of 
the 11th November, 1925, and he formally upheld the 
District Judge’s order.

On the 28th January, 1930, the District Judge' 
directed that the execution of the decree should pro
ceed, and on the 9th November, 19.30, the plaintiff 
obtained possession of the lands in suit. The appel
lants applied to the Judicial Commissioner for leave- 
to appeal to His Majesty in Council, but the appliGa- 
tion was refused on the 26th June, 1930. In his order 
the j^dicial Commissioner held that the • appell ant® 

, were bound to account for the mesne profits; There- 
■^on the appellants applied to H is Maj es% in

692 INDIAN LAW EEPORTS. [vOL. XIH



Council for special leave to appeal, and on tlie 2 1 st 1932
November, 1930, leave v̂ âs granted. It is necessary ]^ohImm4i>
to set out the exact terms of the order. Aslam Ehak

V.
The material part is as follows :—  Mian

F ie o z e  Sh a h .
“ (1) Leave ought to be granted to the petitioners 

to enter and prosecute their appeal against the order 
of the Judicial Commissioner of t|he North-West 
Province, dated the 18th day of January, 1930, 
amending the decree, dated the 11th day of November,
1925, as well as from the decree as amended and the 
subsequent order, dated the 26th day o f June, 1930, 
in execution, granting mesne profits to the respondent;
(2 ) that a stay of execution ought to be granted on 
terms that the petitioners do give security to the 
satisfaction of the Court of the said Judicial Commis
sioner for mesne profits until the final determination 
o f  the matter and upon depositing in the Registry of 
the Privy Council t:he sum of £400 as security for 
costs.

In the first place it was argued on behalf o f the 
appellants that the Judicial Gommissioner had no 
jurisdiction to make the order o f the 18th January,
1930, amending the decree of the 11th November, 1925, 
inasmuch as there was no accidental slip or omission 
within the meaning of section 152 of the Civil Pro
cedure Code of 1908, under which the Judicial Com
missioner purported to act. The section is as 
follows

Clerical or arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from any 
accidental slip or omission may at any time he correct
ed by the Court either of its own motion or on the a’p- 
plication of any of the parties.”
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1932 Tiie Judicial Commissioner stated in liis jiuig*-
Mohammad ment that there had been a inisconception by him of 

A slam  Khak the nature o f the plaint, but that his intention was to 
Mian grant the plaintiff the relief which he claimed. It 

T eroze Shah, was argued that the only relief which the plaintiff 
claimed in his plaint was against the defendant 
'Mohammad Afzal, and co/nseqiiently that there was no 
accidental slip or omission, and that the Judicial Com-' 
missioner had no jurisdiction to amend, the decree by 
giving the plaintiff relief against the appellants which 
had not been claimed in the plaint. It was further 
urged on behalf of the appellants that they had 
abandoned their appeal to the King in Council against 
the decree of the 11th Noyember, 1925, relying on the 
fact that the decree as drawn did not make them liable 
for anything except costs, and consequently that the 
Judicial Cornmissioner ought not to have made the 
order amending the decree even if  he had jurisdiction 
under section 152 of the Civil Procedure Code.

During the course of the argument their 'Lord" 
shipsV attention was drawn to the terms of the Order 
of His Majesty in Council by which leave to appeal 
was granted, and to which reference has already been 
made. It then appeared that the apDellants had 
obtained leave to a,pp6 al not only from the order of 
the 18th January, 1930, amending the decree of the 
Itth November 1925, but also from the decre© as 
amended. It was therefore open to the appellants to 
argue on the merits that the decree o f the 11th Novem
ber̂  1925, as ainended was wrong, and the hearing o f 
the appeal was adjourned to allow learned counsel to 
argue the appeal on that basis.;

 ̂ After the adjournment the appeal was a;r(?ueH 
•upon the merits of the case, and their I.ordships prti-
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pose to deal with the appeal in the first instance from 1933

this point of view. — ^
Mohammad

It appears that Mohammad Afzal Khan was a A slam  E h an  

member of a ŵ ell known family of Mardan in tlie 
[Peshawar District. He siicceeded to a flourishing Femze Sh a h . 

estate in the year 1915, and from that time onwards 
he seems to have heen steadily dissipating it. From 
August to December, 1920, on the strength of several 
mortgages he borrowed Rs. 80,000 from the firm of 
Attar Singh of Hoti. This led his relatives to apply 
to the District authorities that he should be taken 
under the superintendence of the Court o f Wards.
The application was made on 16th December, 1920.
In January a,nd February, 1921, Mohammad Afzal 
Khan appears to have borrowed a further sum of 
Bs. 60,000 from the firm of Partap Singh of Hoti.
Apparently by this time his credit with the Mardan 
money-lenders was exhausted, for at the begimiing of 
May, 1921, he approached K. S. Mian Feroze Shah, a 
Mian of Ziarat of Kaka Sahib, who lives at l^ow • 
shera. On 1st May, 1921, he entered into an 
agreement with Feroze Shah undertaking to sell him 
his land in Ahmadabad and Narai at the rate of 
Rs. 170 a jarib. He received Rs. 12,000 in cash on 
the spot. On subsequent dates from the 27th May to 
27th August he received further sums o f  Rs. 41,900.
Dnder the terms of the agreement a deed o f sale was 
to be executed and registered within a week, a time 
which was subsequently extended to a month;
Mohammad Afzal himself raised very strong obj ec- 
tiohs to being taken under the Gourt o f ■WardS.
Finally, the application, which had been strongly re
commended by the Assistant Commissioner of 
Mardan, was rejected by the Chief Commissioner,
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1932 ^~ortli-West Frontier Province, on 5t;li December, 
MommfAi} From that date onwards Mohammad Afzal,

A slam Khan had hitherto been in alliance with Feroze Shah, 
Mian began to vside with his relatives. On 2 nd March, 1922, 

J 'eroze Shah. sold his house and hujra to Mohammad Aslam 
Kha,n, his first cousin. On 3rd April, 1922, he sold 
tie land in Ahmadabad (which was covered by the 
aboye-meiitioned agreement) to Mohammad Aslam 
Klian and his (Mohammad AfzaPs) step-mother and 
step-sister who are the appellants in this appeal.

Part o f the consideration of the sale of 3rd April, 
1922, was land belonging to the appellants in the 
village of Kot Jhnngra. On the Hh December, 1922, 
Mohammad Afzal sold part of this Kot Jhnngra land 
to another first consin Dost Mohammad Klian, and 
some time later he sold the remainder of the same land 
to the same cousin.

On the issues raised in the case the Judicial Com
missioner held (1 ) that Mohammad Afzal was not in
sane or under the influence of the plaintiff, but that 
he was reckless and grossly extravagant; (2 ) that the 
sum of Rs. 53,900 had been paid by the plaintiff to the 
defendant Mohammad A fza l; (3) that the agreement 
of 1st May, 1921, amounted to a legal contract capable' , 
o f enforcement as suoh; (4) that the parties did intend 
to act upon the agreement.

None o f the above-mentioned decisions of the 
Judicial Commissioner have been disputed in this 
appeal, and it therefore falls to be decided upon the 
assumption that the above-mentioned findings are 
.correct.-

The important question arises upon the next 
issue considered by the Judicial Gommissioiner,
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wliether tlie appellants were protected by tlie ex^ep- 1̂ 33
tion contained in clause (b) oi section 27 of the Specific MohI^ad
Belief Act, 1877. The section is as follows :—  A s l a m  K han

(c 'y.
Except as otherwise provided by this Ciiapter Mian 

specific performance o f a contract may be enforced Shah.

against (a) either party thereto; (h) any other person 
o l a i m i n g  under him by a title arising subsequently to 
the contract, except a transferee for value who has 
paid his money in good faith and withcHit notice of 
the original contract.’ "

Their Lordships have no doubt on the facts of 
this case that specific performance o f the contract of 
the 1st May, 1921, could have been enforced by the 
plaintiff against the defendant Mohammad A fzal but 
for the fact that he had transferred the lands, covered 
by the sale of the 3rd April, 1922, to the appel-ants; 
further, that the appellants are persons claiming 
under the said defendant by a title arising siibsequent- 
ly to the said contract between the plaintiff and 
Mohammad Afzal. The question therefore arises 
whether the appellants were transferees for value who 
had paid their money in good faith a.nd without 
notice of the original contract.

It was alleged that the appellants had paid 
Rs. 1 0 ,0 0 0  to Mohammad Afzal before the execution 
of the sale deed of the 3rd April, 1922. The balance 
of that part o f the coBsideration, which was to be paid 

: in money, ?)̂ 2!. Rs.: 17.9P0, admittedly, had not been: 
paid. The Judicial Commissioner was o f  opinion 
that the passing of the consideration of Rs. 1 0 .0 ^ 0  

was “ a matter of some doubt ”  he did not, however, 
decide tbat it was not paid. His' /finding' was. th at: 
tbe appellants had notice of the agreement o f  the 1st
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1932 May, 1921; between Mohammad Afzal and tlie plain- 
MoHAmiAD difficult to ascribe to theiB thd

A slam Khan character of bona-fide purchasers. He therefore held
Mian appellants were not protected by clause (&) of

PimozE. Sh a h , section 27 of the Specific Relief Act. Their Lord- 
ships, after examination of the evidence, are not pre
pared to hold that the sum of Rs. 1 0 ,0 0 0  was not paid
by the appellants to Mohammad Afzal, though they
are not surprised at the doubt which was expressed 
by the Judicial Commissioner with respect to that 
matter.

There remains the question whether the appel
lants had actual or constructive notice of the agree
ment of the 1st May, 1921, at the time when the deed 
of sale of the 3rd April, 1922, was executed.

A  question was raised as to the party upon whom 
the in respect of this matter rested. Their Lord
ships do not consider it necessary to enter upon a dis
cussion o f the question o f onus because the whole of 
the evidence in the case is before them and they have 
no difficulty in arriving at a conclusion in respect 
thereof.

The Judicial Commissioner held that the appel
lants must have known on the 3rd April, 1922, of the 
agreement which Mohammad Afzal had m ade with 
the plaintiff on the 1st May, 1921. Their Lordships 
are not prepared to liold that the Judicial Commis
sioner’s finding in this respect was wrong. There 
Avas evidence upon which he might arrive at that con
clusion.

However that may be, their Lordships upon con- 
sideration o f the whole evidence, both verbal and 
documentary, are clearly of opinion that the circum
stances connected with Mdhammad AfzaFs dealings
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with liis property, which, were undoubtedly Ivnown to
the appellants, were such as to put the appellants upon MoHAMMAi>
enquiry, and that if reasonable enquiries had been A slam E han-it?*
made by the appellants before the transaction of the Mian 
3rd April, 1922, they must have become aware of the S'eroze Shahi 

agreement between the plaintiff and Mohammad A fzal 
of the 1st May, 1921, The appellants therefore can
not predicate o f themselves that they are transferees 
without notice of the original contract within the 
meaning of the exception in section 27 (5 ) o f the 
Specific Relief Act of 1877.

As already mentioned the whole matter is before 
their Lordships on this appeal, and it is open to them 
to make the proper order in view of the above- 
mentioned conclusions. They are o f opinion that the 
plaintiii should have a decree for specific performance 
o f the agreement of 1st May, 1921, against the appel
lants as well as against Mohammad Afzai, subject to 
the appellants’ right o f  pre-emption, which will be 
referred to hereinafter.

In view o f the above-mentioned conclusions it is 
not necessary for their Lordships to express, and they 
do not express, any opinion upon the question whether 
the Judicial Commissioner on the facts of this case 
had jurisdiction under the provisions o f section 162: 
o f the Civil Procedure Code, on the 18th January,
1930, to amend his decree of the 11th November, 1926 .

It was agreed by the learned counsel that the ap  ̂
pellants had a right o f pre-emption in the lands coin- 
prised in the agreement of the 1st May, 1921. The 
terms upon which the decree for specific perfonnance • 
should be made are in the discretion of their Lord
ships, and they direct that the decree for specific p^r- ‘ 
formance already mentioned, shall not be enforced i f
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1932 the appellants exercise their right of pre-emption and 
Mohamad to the plaintiff the sum of Rs. 49,380 within six 

Asi.am K han months from the d a te  of His Majesty’s Order in  

mIan Council. The above-mentioned sum is the amount 
lEHozE Shah, alleged by the plaintiff in his* plaint to be the price of 

the lands according to the rate fixed in the agreemen.t. 
I f  a,nd when the said sum is paid to the plaintiff by 
the ap|>ellants, the plaintiff must give up possessioa 
of the above-mentioned lands to the appellants.

There remains the question of the mesne profits. 
There is no claim for mesne profits in the plaint, but 
their Lordships are of opinion that the plaintiff 
should have leave to amend his plaint by claiming 

\mesn© profits and upon such amendment being mad© 
a decree for mesne profits should be passed. The 
period in respect of which mesne profits should be 
alloived remains to be considered. The amendment 
o f the Judicial Commissioner’s decree was not made 
iintil the 18th January, 1930, and the plaintiff obtain
ed possession by way of execution on the 9 th Novem
ber, 1930. The facts of this case are so peculiar and 
out of the ordinary that their Lordships are of opinion 
that the decree for mesne profits, i f  made after amend
ment of the plaint, should be confined to the m.esiie 
profits accruing during the period from the 18th 
January, 1930, t o , the 9th November, 1930. The 

: amount of such roesne profits will necess^t-ite , an
enquiry in . India, unless the am,oiint can ' be agreed 
upon by the parties.

In the result their Lordships are of 0 ‘Pinion that 
tbe decree of the District Judge, dated the 2 Sth June, 
1P4, the decree o f the Judicial Commissioner^ dated 
the :1 1 th,. Novemher. .. 1:92:5,: the: decree'' o f the Judicial 
(V^mmissioner, dated the 18th January, 1930, and the
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decree of the Judicial Commissioner of the 26tli June,
1930, be set aside except in so far as the decrees con- MosiMMiD 
tain directions as to costs, which directions shall A s l a m  K h an . 

stand. Further, they are of opinion that a decree Mia’n 
should be made in favour of the plaintiff-respondent Shah^
against Mohammad Afzal and the appellants for 
specific performance of the agreement of the 1st May,
1921, and, if the plaint be amended, for mesne profits 
upon the terms and conditions hereinbefore Eiention- 
ed.

Any directions, whicih may be necessary for carry
ing out the terms of the Order in Council, should be 
made by the Judicial Commissioner who will have- 
discretion as to the costs relating to such directions.

Tjheir Lordships will humbly advise His Majesty 
accordingly. The appellants must pay to the plaintiff- 
respondent liis costs o f this appeal.

A 'p feals accepted.
Solicitors for appellants— & Chester

Solicitors for respondent— I". L . WMsm & Co.


