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1931 ed by the Act to dispose of within the meaning of 
Amab̂ ngh section 158 (1) and it is therefore a matter in which a 

Civil Court’ s jurisdiction is barred.
For the above reasons I would dismiss the appeal 

with costs.

V.
R am Sin g h .

H itlton J. 

A ddis OK J.

1931 

IVov. 28,

A d d is o n  J.- 
A. N. C.

agree.

A ffe a t  dismissed.

APPELLATE CIVIL.
Before Harrison and Dalip Singh JJ.

W A LAYA T; SHAH and a n o th e r  (D e fe n d a n ts )  
Appellants 

versus

MUHAMMAD HUSSAIN an d  o t h e r s  

(P l a in t if f s ) Respondents.
Civil Ap peal No- 538 of 1926*

Custom— Successio7i-—Sayads—of Cliak Abdul Khaliq, 
Talisil and District Jhelunn— whether father cwJijJetent to 
make an unequal distrihution of his ancestral proj)erty among 
his sons.

Held %'h.sA, the defendants, on wliom rested in face 
of tlie entry in the Riiuaj-i-a'm of the Jhelum District, had 
succeeded in proving- that a Sayad of Albdiil Klialiq,
Tahsil and District Jhelum, can by custom make an imeqiial 
dis trihution of his ancestral property among his sons, ty  
making a g'ift in fafour of certain sons.

that he cannot do this if  the result of such, a g’ift is 
inequitable and amounts praotically to disinheritiag the other 
sons.■■■■■■■'

Shershah v, Jafarshah (1 ), referred to,

Second affeal from the deGree of Mian Ahsan^ 
District Jiidge, Jlidum,^ the 8th Deoem- 

her, 1.9̂ 5, reversing that of Sheikh A^dful Mahman,
(1) 51 p. ft. 1883,



Siihordinate Judge, 4tk Class, JJielim.ydatecl the 18th 1931
MaroJi  ̂ 19S5, and decreeing the flahitifjs' suit. W 4. l i t a t  S h ah

D u r g a  D a s  and S h a m a ir . C h a n d , for Appellants. v.
J . N . A g g a r w a l  and J. L, K a p u r , fo r  Res, , ’ H ussaijt.pondents. ___
D a l ip  S in g h  J.— The plaintiffs in this case suedDALip Sinu h  J. 

for joint possession of one-third of certain land and 
one-third of certain oecupancy land, as given in the 
plaint, situate in the area oi Chah Abdul Khaliq and 
Chhamnla and one-third of some other oeeiipancy land 
in the area of Khana Boki, Tahsil Jhelum. on the al­
legation that one Muhammad Ali Shah was the last 
male owner of the la.nd. He was father of plaintiffs 
Nos. 1 and 2, and defendants Nos. 1 and % grand­
father o f plaintiff No. 3 and father-in-law of de­
fendant No. 3. He had made a gift of certain 
land, ■ which was ancestral, in favour o f defendants 
Nos. 1 and 2 by m:eans of a registered deed, dated 
the 31st July, 1923. He had since died, and the 
plaintiffs sued for joint possession on the ground that 
the gift was invalid, Muhajninad Air 
no right to make such a gift. It was Mleged that 
defendant Nb. 3 had no interest in the property.

The defendants contended that the g ift  o f  land 
had been validly made in favour o f  defendants Nos.
1 and 2. They did not admit that the land was 
ancestral and contended that, at any rate, the donor 
had full power to make such a gift, and the plaintiffs, 
not having been disinherited, had no claiooi in law.

Issues were framed, and the trial Court held that 
the land was ancestral, that defendant No. 3 Kad no 
right in the land, and that the donor had the right 
to make the gift in question and, therefore, dismiss­
ed the plaintiffs’ suit with costs.

On appeal the learned District Judge held that 
the of the difstrict ŵ  ̂ in favour of the
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1S31 plamtiSs, and that the defendants had not discharged
W a l a t a t " S h a h  ^he mus which lay on them and the donor had no right 

V. to make the gift. He, therefore, accepted the ap-
peal and, reversing the order o f the lower Court, 

- —  awarded the plaintiffs a decree with costs through-
D alip  Sin g h  J . A  certificate o f appeal was granted on the 

question of custom, namely, whether a Say ad of Chah 
Abdul Khaliq could make an unequal distribution 
o f his ancestral property among his sons by making 
a gift in favour of certain sons ?

The defendants contended, firstly, that, on the 
findings and allegations of the plaintiffs themselves, 
the plaintiffs’ right is to 3/lOths and not to 3/9ths 
of the land, b^ause it has Been held , that defendant 
No. 3, Mljissammat YosZdil Begam, the widow o f a pre- 
deeea&e4 son o f Muhammad Ali Shah, has no right 
in the property. The learned counsel for the plain- 
tifis-respondents has nothing to say against this con­
tention. The real dispute centres in the question of 
the right of a Say ad o f  this particular village to make 
an unequal distribution o f ancestral property among; 
his sons.- It is true that i\i& Mhmj4-a7n, as it stands 
at jjresent, is against any such right, see page 62, 
Question §5, of Talbot’ s Riwaj-i-am Of the Jhelum 
district. On the other hand, no instance h a s  been 
cited ifl Support, and the diefendants-appetlants con- 
tMd thit the slight omis cast upoii them By the 
i-aM beM r^bttttdd by the previous Miwaj-i-am o f  

f>MntM at pag^ 134 of the paper book. This 
R m df4-(m  m undoubtedly in favour of the defen- 
danfe-appeilants^ claiiil. JNTo instances again are. cited: 
m ijhe Mwaj-i-am, but the defendants-appellants con­
tend that that Riwaj~i-aifi is of, tlie particular village 
in question and more weigM stiould be a£tached to it
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than to tiie general Riwaj-i-am  of tlie district as, 1&31
given in the 1900 Manual. They, further, contend Shah

thsit the Ri'waj-i-ams oi the neighbouring districts ,
are in tlieir favour. These Riwaj-i-ams are printed Huss^in.
at pages 135 and 137 of the paper book and they shoY/ —
that in Attock and Eawalpindi, with the exception®^™ 
of certain tribes, the Sayads and other Muhammadan 
tribes of those districts have power to make an uneqnal 
distribution among their sons. The Riwaj-i-am  of 
Shalipur, another neighbouring district, is also in 
favour of the defendaDts-appella.nts. Riwaj-i-
ariL of Gujrat is against them. But curiously enough 
the only instance directly in point comes from the vil­
lage o f Moinuddinpur in TcQisil Gujrat where a 
Say ad ̂ x^hmad Shah, made a gift of a portion of his 
property in favour of one son. A  suit was brought by 
the other son but was dismissed. This judgment is 
printed at pages 69 and 70 o f the paper book and in it 
Mother instance o f  Madina in Taksii
G-uJrat is also given. This ease is reported â s Sher- 
shah V. Jafarshah (1). In that case the 
been cast on the persons contending against the gift» 
it was held that the gift not being contrary to Muham­
madan Law had not been shown to be invalid and was, 
therefore, upheld. The question, therefore, resolves 
itself into this. Is the present Riwaj-i-am, in the 
Jhelum district, which is unsupported by any in­
stances, rebutted by the previous Riwaj-i-a'm, by the 
fact that the o f the neighbouring dis­
tricts are in favour o f the contention of the defen- 
dants-appellants and by the fact that the one district 
whose Riwaj-i~am favours the plaintiffs-respondents 
shows a case where a gift was made and upheld so
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1931 . far as Sayads are concerned ?. In my opinion, bear-
Walayat"shah^^^ mind that the West Punjab is more under the 

'V. influence of Muhammadan Law than the Central
Punjab, and that the burden of the issue, which rests 

— on the defendants-appellants, undoubtedly is slight,
Dalip Simh Riwaj-i-am has been rebutted, and I  would hold 

that a Say ad of Chah Abdul Khaliq has power to 
make an unequal distribution of the ancestral pro­
perty in the presence o f sons by making a gift of a 
portion to a particular son. It is clear, however, 
that he cannot do this if the result of such a gift is 
inequitable and amounts practically to disinheriting 
the other sons. From this point of view the case 
has not been fully considered.

I would, therefore, accept the appeal and remand 
the case under Order 41, rule 25, for decision on the 
question whether the gift in question js equitable or 
inequitable in the circumstances of the case and does 
or does not amount to disinheriting the plaintiffs-res- 
pondents. The trial Court will allow both parties 
to lead evidence on the point and record that evidence 
together with its opinion and send it to the B istri't 
Judge who will also record his opinion and forward 
the report to this Court within three months. It is 
pointed out that the share o f the plaintiffs in any 
case cannot be more than 3 / lOths as opposed to the 
3 /9ths claimed. Costs will abide the event.

Haeeison’ J. Harrison J.— I agree.

A. N. C.

Appeal accepted.
Case remanded.
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