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1931 sons, and that the plaintiff’s suit was rightly dis-
Mussamap nissed.
BEG’A:; Brsr I would therefors dismiss the appeal with costs.
Momamuan Brmr J.—1I agree.
Pix.
N. F. E.

A ppeal dismissed.
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1931 G. D. GEAR axp Company (DEFENDANTS)
June 15. Appellants
versus

Tree FRENCH CIGARETTE PAPER Co., T1D.
(Pramntirrs) Respondents.
‘Civil Appeal No. 2548 of 1927.

Sale of Goods—Suit by sellers—buyers’ failure to take
delivery—Measure of damages—non-marketable goods made
to order—price of the goods. '

Held, that in a suit for damages by the sellers against
the buyers for failure to take delivery of goods ordered by the
latter and specially made for them, distinction must be drawn
between goods which are marketable and those which are not
—such as those which could not be of use to anybody but the
defendant-buyers. In the latter case the price of the goods
is the measure of damages.

Vie Mill, Limited, In re (1), followed.

Second appeal from the decree of Mr. J. K. M.
Tapp, Additional District Judge, Lahore, dated the
25th May 1927, reversing that of Sheikh Mohammad
Akbar, Subordinate Judge, 2nd Class, Lohore, gated
the 16th December 1925, and ordering the defendant
to pay to the plodintiff Company the sum of Rs. 1,787.

Moor Cmanp, for Appellants.
CarpeN-NoaD, for Respondents.

(1) (1913) L. R. 1 Ch. D. 183, 187.
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Aspur Qapir J.—This second appeal has arisen 1931
out of a suit between two cigarette companies. The ¢ D. Gme

defendant Company, known as Messrs. G. D. Gears 4% COMPAW
and Company of Lahore, placed an order with the pgg S
French Cigarette Paper Company, Limited, incor- (JIG]‘;ﬁ;E
porated in England, for supplying them with 500,000 g, Tap
cigarette papers, bearing the name of G. D. Gears Asoos Gaor2].
and Company, with 18 carat gold tips. The latter

Company accepted the order and despatched the said

goods to Messrs. G. D. Gears and Company and sent

the invoice, dated 22nd August 1920, relating to the

goods so supplied. Messrs. G. D. Gears and Company

were asked to take delivery, on payment of £173 14s

along with £7 15s 34 on account of interest.

After some correspondence between the parties the

Lahore firm refused or neglected to take delivery, and

the Irench Cigarette Paper Company, Limited, sued

the defendant Company for recovery of Rs. 3,300 with

interest on account of the price of goods supplied and

work done. The defendant firm admitted that they

had placed the order, but pleaded that the plaintiffs

had not sent them any invoice nor any sample of the

cigarette papers manufactured by them, which would

have enabled them to judge whether the order had

been properly executed. The defendants farther

stated thiat when they received intimation from the

Bank of a draft for £178 14s, they claimed that it

should be paid at the rate of 2s to a rupee and that

this proposal of theirs was agreed to by the plaintifis

in a letter dated the 19th October, 1921. They add-

ed that they had objected to interest being charged

on the draft and that the plamtlffs had agreed to in-

struct the Bank to demand payment of £178 14s only,

instead of £186 9s 34, which was the amount inclu-

ding interest.
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An ex-parte decree was at first passed against
the defendants on the 5th April 1924, and an appli-
cation to have the decree set aside was rejected on the
Sth of July. But an appeal hy the defendants against
the last order succeeded and the case was remanded
for retrial. The trial Court found against the plain-
tiffs on the main issues and dismissed the suit, but
the parties were left to bear their own costs. How-
ever, on appeal to the District Judge, Lahore, the
nlaintiffs succeeded and the learned Additional Judge
gave them a decree for £178 14s at 2s to the rupee,
that is Rs. 1,787 in all, and ordered the parties to hear
their own costs throughout. The plaintiffs were
directed to make over the consignment to the defen-
dants on the said sum being paid. It ig against this
decree that this second appeal has been preferred and
we have heard Rai Sahib Mr. Mool Chand for the
appellants and Mr. Carden-Noad for the respondents.

The main contention of the appellants now 1is
that the goods were not according to the indent. The
learned Additional Judge has discussed this matter
fully. He rightly points out, with regard to the.
differences mentioned in his Court, that the defendant
company were not affected by them. The actual num-
ber of cigarette papers received was 480,000 instead
of 500,000, but as the price demanded was for 480,000
only, the purchasers did not suffer in any way by this
shortage in the number of papers supplied. It was
found that the gold tips were of 22 carat gold instead
of 18 carat gold. This means that the quality of the
gold tips was superior to that bargained for and no
grievance in that behalf could legitimately be made.

~Fhe third point of difference between the cigarette

papers manufactured and the paners ordered was that
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tvhe imprint on them in blue letters was not in seript - 1931
but in ordinary letters. This is a difference, no D Gpar
doubt, but obviously not one which would justify the i.u Coseasy
!‘efen(mnt appellants in refusing to take the goods s A
altogether. “We have looked at the gold tip printed ~ Cresusrre
cigavettz papers, which seem to be quite neat and CG.P fﬁﬁ_
attractive. It appears to me that this excuse is only ’

a pretest for refusing to take the goods, which are in Avput Qapr2J.
all other respects according to order, and for not

paving the price for which the defendants are respon-

siile. It is pointed out by the Lower Appellate Court

that the letters writtem by the defendant firm to the

plaintiffs, maried Exhibits P. 4 and P. 5, show that

no objection as to non-receipt of sample was ever rais-

ed by the defendants when they wrote to the plain-

tiffs expressing their readiness to take delivery of the
consignment and paying £178 14s at 2¢ for the rupee.

The objection to the cigaretts papers on the ground

of the writing on them not being in script seems to

be an afterthought. I think the lower appellate Court

has rightly held that there was practically a waiver on

the part of the defendants of any objection that they

could possibly have on the score of any difference be-

tween the goods as ordered and those actually sup-

plied.

Mr. Mool (*hand has argued, in conclusion, that
the suit practically amounts to one for damages for
breach of contract, and it is a well-known principle of
{aw that if a person claims damages for breach of con-
tract ke must try to minimize the loss as much as possi-
ble. He says that the respondents had, in a letter mark-
~ed Exhibit P. 6, offered to sell the consignment and to

“hold the defendant- appellams responsible for the loss,
but they have not done so, and are now urging that
B
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the papers could not be sold in the market. I think
there is no substance in this contention in the present
case. The nature of the goods ordered was such that
they could not be of use to anybody but the defendants.
Papers marked with the name of the defendant firm
are of no possible use to any other firm and eould net
have been sold in the market. Moreover, the possi-
bility is, as pointed out by Mr. Carden-Noad, in his
repiy to the appellants, that if his clients bad tried
to sell these goods in the market, they might have run
the risk of a suit for damages by the defendants,
who had eventually offered to purchase the whole lot

for Rs. 1,000 and could have objected to the sale.

Similarly persons purchasing from the n»laintiffs
would have exposed themselves to the risk of infring-
ing the rights of the defendant firm. He refers to
an Unglish case, hy wav of analogy, i.e. Vie M,
Timited (1), where, in the case of goods specially made
to order, distinction is drawn hetween goods which
are marketable and which 2re not marketable, and it
is laid down that in the latter case the nrice of the
goods is the measure of damages. T think the princi-
ple laid down in the decision above referred to is ap-
plicable to the present case and the price of the goods
should be regarded as the correct measure of damages
in this case.

In my' opinion, therefore, the decision of tHe
Lower Appellate Court is quite correct and I would
uphold it and dismiss this appeal with costs.

Broapway J.—I concur.
N F.E.

Appeal dismissed..

(1) (1918) T. R. 1 Ch. D. 183, 187.



