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Before Addison and Goldstfearn JJ.
BOMBAY COMPANY LIMITED, KARACHI 1931

(Decree-holder) AppeUant ^— :
versus

ICAHAlSr S M G H  AND ANOTHER (Jtjdgment-debtobs) 
Respondents.

Civil Appeal No. 1919 of 3928,

Arbitration-—Indian Arbitratiofi A ct, I X  of 1899~~«
-Award against a Firm— lohether valid. Execution o f decree 
-against an individual partner— Civil Procedure Gode^ Act V 
of 1908, Order X X I ,  Rule SO (1) and (2)— Separate applica- 
tion for leave— whether necessary. Limitation— Indian Limi­
tation Act, I X  of 1908, Ai'ticle 182— Transfer of decree for 
e.reciition-—-power of executing Court to decide whether the 
per.'ion is a -partner.

A n  award was g-i-ven against a firm, Xalian  SingK-M oliaii 

'Singii, Tiiider the Indian A.Tbitrataon A ct, and filed in  Court 

•€U 12tli November 1923. Tlie arbitratcrs and tlie Court botli 

.served K alian  Singh with notice of the proceedings before 

them. On. 20th Fehraary 1924, the firm  in  whose favour the 

■award was passed, was granted a certificate of transfer of the 

decree to the B istrict Jndge^ Hiahore, this being adm ittedly a 

'step-in-aid of esecufion. A n  application for executioa of 

the decree Avas lodged in  tlie Court of the D istrict 

Jvidge, on 20th December 1926, who sent it  to the Cotix’t 

■of the Senior S'ub-Judge. The present application was made 

-on 10th Febrnai^ 1927 asking for the execution to proceed 

■against Kahan Singh. One of the objections raised was that 

it  was only the Karachi Court, where the awai^i was hied, 

that could grant leave to the decree-hoMer to eseciiie the 

decree against Eahan Singh as an individual partDer. The  

Senior Snb-Jndge repelled this objection and directed the 

'decree-holder to put in  a separate application to h im  asMng 

for leave to proceed against Kahan Singh. The decree-holder 

lodged that application, on 2nd M arch 1928. Kahan SingK  

then pleaded that the application was barred by time having  

l)een made more than 3 years after the award was filed in
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1931 Court. Tlie Senior Sub-Judge g-ave effect to tliat contention and 
— refused to grant leave to execute tlie decree obtained againaf

partnersHp as against Ealian Singh.

Kahachi Ueld, tliat an award against a firm is a good award and
is governed by tbe provisions o£ Order X X I , Rule 60, Code of 

KAmK toSH. p,o,edure.
Bannerjee and Das’s Law of Arbitration in Britisb. India,. 

3rd Edition, page 471, Bustomji’s Law of Arbitration in India, 
page 293, and Mulla’s Code of Civil Procedure, 9tb. Edition,', 
page 701, relied upon.

Louis Dreyfus and Company v. Purv.sotUnn Das-Narain 
Das, per Rankin J. (1), Sital Prasad v. Clement Rohson and 
Company (2), Mangairmal v. Ahhar Ali and Company (3), 
Adamji Jafferji and Co. v. Shamsudin Imamdin (4), and 
Polihar Das v. Radha Kishen (b), followed.

Vallahhdas y . KesJiavlal, per Mirza J. (6), dissented: 
from.

Held also, tbat iiotwitbstanding tbe wording of Order 
X X I ,  Hule 60 (2) of tbe Code of Civil Procedure, a Court to- 
wliicli a decree is sent for execution bas power to decide 
wlietber a particular person, against wbom it is desired to 
proceed., is a partner or not.

Sital Prasad v. Clement Rohson and Company (2), fol­
lowed.

It having been contended on bebalf of appellant decree- 
holders that Order X X I ,  Rule 50 (1), Code of Civil PrGce-* 
dure, applied to the present case as Eahan Singh had been 
served with notice by the arbitrators and by the Courf of the 
Judicial Commissioner, Karachi  ̂where the award was filed.

Held, that as it was doubtful whether the proceedings- 
leading up to the decree could be said to be a suit, it followed' 
that 'Rule 50 (1) of Order X X I  of the Code would not appl  ̂
in a case like the present, though it would apply in the casa 
of a decree passed against a firm in a suit. And that therefor©- 
It became necessary under Rule 50 (2) of that Order, for the-

(1) (1920) I. L. R. 47 Cal. 29. (4) (1925) 86 I. C. 1013.
(2) (1921) I. L. R. 43 All. 394. (S) 1924 A. I. R. (Lali.) 544.
(3) 1929 A. I. R,. (Sindli) 28. (6) 1927 A. I. R. (Bom.) 428.
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Court of tlie J udicial Commissioner or tlie Couri to wliicli 
tlie decree ]iad lieen transfeiTed for esecntion to decide wli8» TlnM-RAY 
tber Kalian Singh, was liable to be proceeded against in exe- Company L t d .,  
•ciition as an individual partner. E a u a ch i

E. D. Sassoon and Company Ltd. v. Shivji Fmn-Devi Das 'singh .

‘(1), relied upon.
Held however, that the application lor execution was 

witliin time inasmucli as where a decree has been passed 
against a firm and an application is made to execute it against 
a particular person as an individual partner of that Firm, no 
separate application for leave to execute the decree against 
that partner is necessary as the application asking for execu­
tion against that particular person necessarily implies sucli a 
prayer for leave to proceed against him as an individual part­
ner.

B. D. Sassoon and Co. Ltd. v, Shivji Ram-Dem Das (I), 
relied upon.

Held further, that an application under Order X X I ,  Rule 
50 (2) of the Code is not an application in tlie suit but an ap­
plication in execution and that it can he made at any time 
during wh.ich the decree remains capable of being executed.

A decree-holder can proceed first against the partnersliip 
property and after exhausting that remedy apply for execa- 
tion against one or all the individual partners, obtaining leave 
if necessEiry under Rule 50 (S), and he can do this even if more 
than 3 years have elapsed since the passing of tlie decrees 
provided that execution lias not become barred in any other 
W8iy, the application for leave being ancillary to the applica­
tion for execution against the partner as an individual.

Kanji VisKram v. Jivraj Vayal (2), referred to.

M first appeal from the order of
Devi I)ayaZ JosM, Judge,

Lahore  ̂ dated the- 17th A'pril 1928, dismissing the â p- 
plication for l̂ cme to eooecute the decree against 
Mahan Sinqh in his personal cafpacAty.

D. G. Kalli, for Appellant,
(1) 1929 A. T, R. (Lnh.') 228. (2) J9.S0 A. IVR. ( B o m j~ 4 1 2 ~



1931 R a m  L a l  A n a n d , fo r  J ag an  N a t h  A g g a r w a l ,,.

B om bay  Eespondents.
CoMPAi?ir Ltd.* A ddison —An award was giyeii against a,

Ea^ chi 22nd October, 1923, under the Indian
Eahaw Singh. Arbitration Act. It was filed in Court on the 12th

j  November, 1923. The arbitrators and the Court 
both served one Kahan Singh with notice o f the pro­
ceedings before them, the name of the firm against 
whom the award was given being Kahan Singh-Mohan^ 
Singh. On the 20th February, 1924, the firm, in: 
whose favour the award was passed, was granted a 
certificate of transfer of the decree to the District. 
Court, Lahore. It is not disputed that this is a step-
in-aid of execution. It has been established that^
on the 20th December, 1926, an application for the- 
execution o f the decree was lodged in the Court o f  
the District Judge, who sent it to the Court of the 
Senior Subordinate Judge, The present application 
for execution was made on the 10th February, 1927. 
It asked for the execution to proceed against Kahan 
Singh. Three objections were taken before the Senior 
Subordinate Judge. The first was that execution 
coiikl only proceed in the Court o f the District Judge, 
Lahore. This objection is no longer pressed, and it 
is clear that he could transfer the execntion to: anyv 
competent: Court under him. . Th^ second objection  ̂
taken was that it was only the Karachi Court, where- 
the award was filed, that could grant leave to the per- 
pon, in whose favour the award had been given, 
the decree-holder., to esecute the decree ag|iinst 
Kahan Singli as an individual partner. The Senior 
Subordinate Judge repelled this objection and held 
that he also .had power to give leave. As a separate- 
application, however, had not been made to him for 
this leave, he directed the decree-holder to put one in
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by the 3rd March, 1928. Accordingly the decree- 1931
holder ' complied with this direction. Kahan Singh Bommy
then put forward his third objection that this applica- Company Ltd.̂  
tion was barred by time. The Senior Subordinate 
Judge held that the application was one made in Kahak Singh. 
the suit, that Article 181 of the Indian Limitation J
A ct applied to it and that, as it was made on the 2nd 
March, 1928, ?’ .e. more than three years after the 
award was filed in Court, it was barred by time. A c­
cordingly the Senior Subordinate Judge refused to 
grant leave to execute the decree obtained against 
the partnership as against Kalian Singh. The de- 
cree-holder has appealed against this order. There 
is also a connected appeal in a similar case as two 
awards were filed; one against Kahan Singh-Devi Das 
and the other against Kahan Singh-Mohan Singh, 
the same orders being passed in both.

It is clear that an av/ard against a firm is a good 
award and is governed by Order X X I, rule 50, Code 
o f Civil Procedure; see Bannerjee and Das’s Law of 
Arbitration in British India, I I I  Edition, Page 471;
Bustomji’s Law of Arbitration in India, page 293, 
and MuIla’S : Code of Civil: Procedure, 9th: Edition,:; 
page 701.

This question is fully discussed by Bankin J. in  
Louis Dreyfus & Com-'pany v. Ptiriisotfum Das-Narain 
Das (1). and was assumed, by the Judges composing 
the Division Bench who decided SifM Prasad 
Messrs. Clement Rohson & Com'pdny (2). It is true 
tliatM irza J. hi Yallahhdas y . Keslmvlal (3), doubt­
ed whether a firm can be lawfully made a party to a 
reference to arbitration; but his decision is fully dis­
cussed and dissented from in Mamairmal v. AJchar ...  ......... ■■■■■%/■■■ .....

(I'y 0920) T. L. R. 47 CpJ. 29. (2) (1991) I. L. 1?. 43 Mh 394.
A., I . E. (Bom)., 428.,
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1931 All & Company (1). Another judgment of the Sind
Bombay Courtis Adamji Jajferji &  Co. v. Shamsudin Imam-

din (2), and the same view has been taken by a single 
Judge o f this Court in Pohhar Das v. Eadha Kishen 

Kahan Singh. (3).
IA.DDIS0I3- J settled that, notwithstanding the word­

ing of Order XXI, rule 50 (2) of the Code of Civil 
Procedure, a Court, to which a decree is sent for exe­
cution, has power to decide whether a particular 
person, against whom it is desired to proceed, is a 
partner or not; vide Siial Prasad v. Messrs. Clement 
Rohson & Company (4). This follows from the pro­
visions of section 42 of the Code of Civil Procedure. 
There is no doubt, therefore, that the Senior Sub­
ordinate judge had power to decide whether Kahan 
Singh is liable Ixd be proceeded agaitnst in his indivi­
dual capacity as a partner.

It was contended by the learned counsel appear­
ing for the appellants that Order XXI, rule 50 (1) 
applied to the present case, as Kahan Singh had been 
served with notice both by the arbitrators and by the 
Oourt of the Judicial Commissioner where the award 
was filed. If the proceedings before the arbitrators 
and in the Court of the Judicial Commissioner can 
be looked upon as a suit, then, by virtue of Order 
X X X , rule 5 of the Code of Civil Procedure, there is 
no question but that the execution can proceed at 
once against Kahan Singh under the provisions of 
Order X X I, rule 50 (1) (c): The heading of Order 
XXX is Suits by or against firms and persons carry­
ing on business in names other than their own.”  
When an award is filed in Court it becomes enforce­
able as a decree and, therefore, all the provisions in

(1) 1929 A. I. n .  (Sind) 2R. (.S) 1924 A. I. R. a^ah.) 544.
(2) (1925) 86 I. 0. 1013. (4) (1921) I. L. R. 43 All. 394.
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the Code about execution o f decrees do apply. But 1931
1 am somewhat doubtful wlietiier it can be said that ' '

B o m b a y

the proceedings leading up to the decree caa be said compaky L td .,  

to be a suit. It woaldj therefore, follow that rule K a ra c h i  
•» ^50 (1) of Order X X I  would not apply in the case kahan Singh, 

like the present, though it would apply in the — —
case of a decree passed against a firm in a J.
suit. A  single Judge of this Court in E. D. Sassoon 
mid Company Limited v. Shioji Ram-Devi Das (1), 
took the same view. It follows that it became neces­
sary under Order X X I , rule 50 (2) either for the 
Court of the Judicial Commivssioner or the Court to 
which the decree had been transferred for execution, 
to decide whether Kahan Singh was liable to be pro­
ceeded against in execution as an individual partner.

The learned Judge, who decided E. D. Sassoon &
: CoM'pany, Limited y , Shivji Eani-Devi Das (1), went 
on further to decide that, where a decree has been 
passed against a firm and an application was made 
to execute it against a particular person as an indi^ 

rvidual partner of that firm, no separate application: 
for leave to execute the decree against that partner 
need be put in, as the application asking for execu­
tion against that particular person necessarily implied 
•such a prayer for leave to proceed against him as 
an individual partner. With that view I am in 
entire agreement. It follows that the decision of 
the Senior Subordinate Judge was wrong when he 
insistedupon a separate application for leave to 
proceed against Kahan Singh. He should have treat­
ed the application for execution against him as be­
ing one also for leave. In this view no question of 
limitation arises> as a, step-in-aid was taken on the
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l&iil 20fch jJebruary, 1924j wiien the order of transfer to 
Bombay Laiiore was made by tlie Karachi Court and again on 

Dom^^^Ltd.s the 20fch December^ 1928, ^̂ 'hen an application Vvas 
' made to execute the decree in the Court of the Dis-

K a h a n  S in g h , trict Judge. .The next applications dated the lOth 
A bdisoi\ j , i 'e b r u a r y , 1 9 2 7 , asked for execution against Kahan 

Singh as well as Mohan Singh in the one case, while 
the application in the other case of the same date 
asked for execution against Kahan Singh and Devi 
Das. These are the applications which are the sub­
ject of these appeals and they are clearly within 
time for the reasons given.

Further, the vievi of the Senior Subordinate 
Judge that an application under Order X X I, rule 
50 (2) is an appli,cation in the suit cannot be upheld.

- -This question came before the Bombay High Courts a 
Division Bench of which held in Kanji Vishram v. 
Jiwaj Dayal (l)^ that proceedings, in which leave 
is applied for to execute a decree under Order X X I, 
rule 50 (2), Code of Civil Procedure, is not a suiit 
within the meaning of section 30 of the Small Cause 
Courts Act. I have no hesitation in holding that 
such an application is an application in executiouj 
and that it can be made at any time during which 
the decree remains capable o f being executed. iThat 
is to say, a decree-hdlder can proceed first against the : 
partnership property and: ;neM:: not apply for leave - 
under sub-rule ( 2 )  of rule 5 0  a g a i n s t  a n y  individual 
partner until he has exhausted all his remedies: agai 
the partnership property. W h e n  these remedies are 
exhausted he can then apply for execution against 
one or all of the individual partners, at the same 
time obtaining leave, i f  necessary, under sub-rule (2)
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(1) 1930 A. I. n . (Bom.) m .



A d d i s o n  J.

of rule dQ and lie can do fciiis eTeii i f  more tlian three 1931
5̂ ears liave elapsed siiice the passing of the decree, b^bIy
provided always that the execution had not become .Company Ltd., 
barred in a,iiy other way. Tiiis follows from the word- 
ing of Article 182 o f tlie Indian Limitation Act ivliicli K a h a n  S in g h . 

gives three years for the execution of a decree from 
the date of the decree or froTii tlie date when the last 
step-in-aid in execution of the decree was taken.
The application imder sub-rule (2) of rule 50 is an­
cillary to the application for execution against the 
partner as an individual.

It follows from what ha-s been said above that the 
decision of the Senior Subordinate Judge to the effect 
that he could not proceed to investigate the clainj of 
the decree,-holder to execute the decree against Kahan 
Singh personally by reason of its being barred by 
limitation is wrong.

I would accordingly accept both the appeals, set 
aside that portion of the decision of the Senior Sub- 

, ordinate: Judge to the effect that he could not go into
■ this question by . reason o f i t s  being barred by limita- 
tion, and remand tlie ■ execution, proceedings to .him 
to decide on the merits under. Order X X I, rule 50; 
sub-rule (2) v^diether Kahan Singh is a partner, if  
this is denied, and to allow the execution to proceed 
against him i f  he is a partner.
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COLDSTRE.A.M J .— I  agree.
, , N :a ,

Appeals aceepUd

■’ohmTmAM J,:.

■f2


