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plaintiffs; and that the latter took no action fco assert 1931 
their title.

The learned District Judge has upheld the pleâ  
o f adverse possession, and his finding has been en
dorsed by a learned Judge of this Court. A fter ------
hearing arguments on both sides I  am not prepared 
to dissent from his conclusion; and would, therefore, 
dismiss the appeal with costs.

Broadw ay J.— I  concur.
N . F . E .

A 'ppecil dismissed.

BaOADWAY J .

R E V I S S O M A L  C R I M I N A L .

Before Addison J.
MUSSAMMAT  H A K IM  D EV I, Petitioner 

'Versus
SHAM  SINGH, Respondent.

Crsmfnal Revision No. 49 of 1931.
Criminal Procedure Code, Act V  of 1898, section 4SS. 

Maintenanoe— Order on a Compromise—fianng rate o f  mm.n- 
tmance—whether illegal—and whether liable to he set aside 
after long lapse of time.

In 1908, tlie petitioner applied for maintenance under sec
tion 488 of file Criminal Procedure Code, against te r  hus
band, but dnring* tlie proceedings entered into a comproioise 
on tlie 29tli May 1908, to tKe effect that the amount of main
tenance wonld be Es. 5 per mensem. Accordingly the Ma
gistrate passed an order fixing tte  maintenance at that rate. 
This maintenance was collected by the petitioner, by means of 
tbe Court, up to January 1929, when she applied for enhance
ment of the rate of maintenance, with the result that not only 
was h«r request for enhancement disallowed hut the order lor 
maintenance made in 1908 was held to be illegal in that ii 
was based on a compromise.

Held^ that the Magistrate was wrong in setting aside uiid 
order for maintenance passed in 1908. The order was not 
illegal merely because the parties agreed as to what was the , 
proper rate of maintenance. Such an agreem&t does not

1931 
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H akim Devi
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Sham Singh.
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make section 488, Criminal Procedure Code, inapplicable, nor 
does it mean that it can no longer be said fliat tlie liusband. 
had neglected or refused to maintain his wife.

Mussammat Rahim Bibi v. Kliaif Din, per Plowden and 
Tremlett JJ. (1), distinguisbed.

Mussawonat Najihulnissa v. Mustafa Khan, Tremlett 
and llattig'an JJ. (2), disapproved.

Mangaijyamina v. A'ppalaswami (3), referred to.
Field further, that apart from tliis tbe Magistrate bad no 

right to refuse tbe petitioner relief after the lapse of sucli a 
long period during which she had been collecting througb. tbe 
Magisterial Courts the arrears of maintenance; and, that tbe 
order must stand until the husband is able to get it set aside 
or altered under tbe provisions lof section 489 or sub-secfioa 
(5) of section 488 of the Code,

Shivlingappa v. Gurlingava (4), followed.

A'pplication for revision of the order of Rai SaM'b 
ludldi Labhu Ram, District Magistrate, Gujranwala^ 
dated the 14th July 1930, affirming that of Lala 
Daulat Ram Budwar, Magistrate, 1st Class, Gujran^ 
wala, dated the 25th A fr il  1930, dismissing fe ti- 
tioner's affllGation for recoriery and enhancement of 
maintenance.

M a n oh a r L a l  S a ch d ev , for Petitioner.
M oham m ad A m in , for 'Respondent.

year 1908 MussammM 
Hakim the'petitioner;, applied for a maifiiteiir
aiice order under section 488, Criminar Proced,iire 
Code, againvst her liiisbaiid Sham SingK who was 
neglecting and refusing to maintain her. During the 
.proceedings before the Magistrate, 1st .Class; the 
parties compromised on the 29th May, 1908; t o / ^  
effect that the amount of maintenaiice wcrtild be 5;

(1) 42 P. R. (Or.) 1885.
(2) P. R. (Cr.) 1888, p. 108,'

(3) 1931 A. I. R. (Mad.) 186.
(4) 1926 A. I. R. (Bom.) lOS, 106,
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per mensem. Accordingly the Magistrate, 1st class, 
passed an order fixing tlie maintenance at that rate. Mussammat 
This maintenance was collected by the petitioner by D e y i

means of the Court up to January 1929, when she sham Singh. 
applied for the enhancement of the rate of mainten
ance. Another Magistrate. 1st class, enhanced the rate 
to Rs. 10 e,%' -paTte against the hiisband and the District 
Magistrate accordingly sent that order up to this Court 
for cancellation on the ground that the respondent 
should have been heard- A t the same time the District 
Magistrate noted that the original order of the 29th 
May, 1908, fixing the sum of Es. 5 was illegal, in that 
the order was based on a compromise. This reference 
came before me and on the 28th March, 1930, I set 
aside the order of the Magistrate, 1st class, dated the 
28th June, 1929, increasing the alloTvance, but I  took 
no notice of the District Magistrate’ s reference to the 
illegality o f the original order and I did not set aside 
the order of the 29th May, 1908,; fixing the sum o f 
Bs. 5 as maintenance. Sliam Singh Y .  Mst.
:Hakam Devi (1), the head note o f which is ivrong]..

When, however, the case went back to the Dis
trict Courts, the Magistrate, 1st classj who dealt with 
it refused to give the petitioner any further arrears 
of maintenance on the ground that the District 
Magistrate had pointed out that the original order 
•of 29th May 1908 was illegal. Against this order 
the petitioner has come up to this Court.

The authority relied upon is Rahim
B ibi Y .  Khair Din (2), a decision of a Division BencE 
composed of Plowden and Tremlett JJ. The judg
ment in that case was delivered by Plowden J. and
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(1) 1930 A. I. .R (Lali.) 524. (2) 42 P. K (Cr.) 1R88.
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1931 it does not support the contention that an order based 
Mus^Immai’ on a compromise is illegal, and cannot be enforced 
Hakim Devi under the provisions of section 488 of the Code of 
Sham^Singh Criminal Procedure. An order had been passed 

— -  under section 488, Criminal Procedure Code, award- 
Addisok J. complainant a specified monthly maintenance

from her husband. She applied subsequently for 
realization of arrears, whereupon the husband im
puted misconduct to his wife. During these pro
ceedings the parties entered into an agreement that, 
for the future i f  the wife resided in the house pro
vided by her husband she should get monthly main
tenance, and if  not, it should be stopped. An order 
to this effect was passed. It was held by the Chief 
Court when the wife again applied for arrears of 
maintenance that the wife should have been left to 
her remedy in the Civil Courts, inasmuch as the 
agreement which the Court had previously recorded, 
and which was an agreement to live separately by 
mutual consent, had the effect of superseding the pre
vious order of maintenance, and whatever rights it  
might give rise to in a Gilvil Court, it oould not be' 
enforced summarily under section 488, Criminal 
Procedure Code. Now, on the finding that the agree
ment in question was an agreement to live separately 
by mutual consent there no question o f the correct
ness of the order of the Chief Court by reason o f sub
section (6) o f  section 488, Criminal Procedure Code,, 
to the effect that the Magistrate shall cancel th§ ori
ginal order on proof that the husband and wife 
living separately by mutual consent. There is 
nothing, therefore, in the main Judgment iSfi 
mat MaMm Bihi v. Khair Din (1), to  the effect that

: (l)- 43 P. R. '(Or.) : 1888. ^



if  the parties agreed before a Magistrate as to wiiat 1981
the amount of the maintenaiice shall be, the Magis- 
trate cannot accept that agreement and embody it in hakim 
■liis order under section 488, Criminal Procedure 
Code. _  ■

Appended^ however, to Mnssmimat Rahim Bibi Abmson J.
T. Khai?' Din (1), is another judgment by Tremlett
■and Eattigan J.T. MicssamwM Najib-ul-Nissa y .
Mustaja Khan (2), which does appear to bear this 
interpretation. As to why that judgment was ap
pended to a judgment with which it had no analogy,
I  do not know. In my judgment, the fact that the 
parties agreed as to ŵ hat was the proper rate of 
maintenance; does not bring it about that section 
■488, Criminal Procedure Code, is no longer applic
able; nor does it mean that it can no longer be said 
that the husband had neglected or refused to main- 
t-ain his wife The subsequent rulings, therefore, 
which appear to me to be based on a misunderstand
ing as to what was laid down in Mussammat Ralmn 
Bihi y. Khair Din (1) by Plowden J. do not have the 
same force as otherwise they would ha,ve. iThese 
rulings were doubted in Mangayyamma t . Apfolm ^  
wami (S), a.nd in fact have not been followed l>y any 
other Court.

x\part, however, imm  the above considerations I 
consider this is a case where the Magistrate had no 
right to refuse the petitioner relief after such a long 
period. She has been collecting through the Magis
terial Courts axrears o f maintenance since 1908 and 
the Courts cannot now be allow^ed to say that the 
'Order o f 1908 is wTong. It was laid down in Shw- 
Irngayypa v. Gnrlmmm  (4) that it was the duty of

Cl.) 42 p. R. (Or.) 188B. laSl A. T. R. (rvff.d.i 1,^1
(2) r .  1956 a. T. -R, (Bom.) 103,
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1931 the husband to have moved the Court at the time
Mfs&amat • order was passed to Ixave it set aside if  he
Hakim  D®vi objected to it. As he had not done so  in 1919 
Sham^Singh. Bombay High Court refused to do so in 1926

------ without regard to the question whether the order was
Addison J. illegal. Similarly in the present case, after

all these years, the order must stand until, of course, 
the husband is able to get it set aside or altered under- 
the provisions o f section 489 or sub-section (5) o f sec
tion 488, Criminal Procedure, Code. Until this is 
done the original order of the 29th May 1908 must, 
stand.

I  accordingly set aside the order of the Magis
trate refusing arrears of maintenance and remand 
the proceedings to him with the direction that he- 
should proceed in the manner indicated in this order,

M. F. E,

Remsion accepted.

Case remanded.
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