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Before Harrison and Teh Chand JJ .

AHM AD DIN (P l a in t if f ) Appellant 1931

3 M 9 .
MITLLAN MAHMUD a n d  o t h e r s  {D e f e n d a n t s ) ,

Respondents.
Civil Appeal No- 19̂  1924

Custom—Alienation—Anceitral property—sonless lla ir—
Talisil CJiakioal— District Jliehtm.— Gift to collateral in 8th 
degree—in presence of collaterals in 3rd degree.

Held, that "by custom a sonless Mair of Tahsil Cliakwal.
District Jlielnm is entitled fo make a gift o£ liis ancestral 
property to one of liis collaterals in tlie presence of otter col­
laterals equally or more nearly related.

Niaz AU r . Ahmad Bin  (1 ), and Faiz Bakhs'h v. Jahan 
Shah (2), followed. Fateh r. AJai/ar (3), disting-uisiied.

Second appeal from the decree of Mr. J . Addiso7i,
District Judge, Jhelum, at Rawal^nndi, dated the 
£9th €)ctoher 1923̂  affirming thM  0 /  Sardar Kartar 
Svngh, Siibordhiate Judge, 2nd Class, Jlielmi, dated 
the 27th April 1923, disrmssing the plaintirff^s sti-U v

A n a n t  E a m , f o r  A p p e lla n t .

S h a m  AIR C h a n b  a n d  M u h a m m a d  A m i n ., f o r  R e s ­
p on d en ts .

Tek Chand J .— On the 11th of August 1921 one Tek Ohani) j*- 
Mian Muhammad, d. Mair o i Mama Odherwal in the 
Cha^iwal TateZ of the Jhelum District, gifted his 
agricultiiral land and house to Ghulam Shah, de­
fendant No. 2, who was his sister’s son and also a 
collateral in the 8th degree. The plaintiff Ahmad

■ (inog^yirisisT” ”  ’̂ 2) 96 p. r. 1907.
^  I. L. R. 6 Lah.



^  Din, who is a collateral of the donor in the third
Ahmad Din degree, brought a suit for a declaration that the-

Mullan property being ancestral tlie gift was invalid l>y
JICahmuo. custom and ;inei‘)‘ectnal as against his reversionary

T The suit has been dismissed, both Courts.1I?K' v̂BLAND rj N . .
having found that under custom a childless 3 Ia if  
can make a gift of his jineestral property to one of 
his agnatic relations in the |)resence of others equally 
or Tiiore nearly related. The learned District Judge- 
has, however, granted a certificate to the ])laiiitiff to 
nrefer a second appeal to this Court on the question,, 
whether a gift can be made l)v a, sonless xMrr/r to a ■ 
collateral of the 8th degree in the presence of col­
laterals in the third degree.

The oral evidence on the record is incionchisive. 
The witnesses make bald statements, supporting the 
allegation of the party who called them, but are un­
able to cite any instance in which the custom alleg­
ed by them had been followed. The riwaj4<im, of 
the district prepared by Mr. Talbot in the course of 
the Settlement of 1901 is also of no assistance, as the- 
question does not appear to have been investigated 
by hirn or his subordinates. There are, however, 
some rulings of the Chief Court ■which are directh'- 
in point. In Niaz Alt v. Ahmad Din (1), it was lield' 
after a very full enquiry that a gift by a sonless Muiv 
proprietor of this district in fa-vour of one nephew tO' 
the exclusion of other nephews was valid by custom. 
This ruling was followed in Faiz Bahhsh v. Jahaif 
Shah (2), the parties to which were Mrdr RajjyuU 
the Chakwal. TahHl and where it was held that a gift 
by a cliildless proprietor o f his entire estate in fa.v- 
our of two o f his grandncphews in the presence o f
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(1) 109 P. 11. 1882. (2) 96 P. R. 1907.



ôther nephews and graiidiiepliews was valid* b j cus- 11^31 

-tom. There is also a. well-oonsidered iudffment of .® Ahmad Bin-
Rai Biita MaL Divisional Judge of Jhelnm, dated the v, '
:25th o f March 1897 (Exhibit D~3), in which a. gift in
favour of a collateral o f fche 7th degree was upheld ‘
in spite of objection by a. collateral related in the 6 th Tî ik Chand
degree.

As against these decisions, eounvsel for the appel- 
hint relies on Fateh v. Alayav (1 ). But that case is 
not really in point as the only question decided was 
that the gift by a KaJmt of TaJisil ChakwaJ of the 
whole of his ancestral property to his sister’s son was 
invalid as against the collaterals of the third degree.
It is no doubt true that the donee in that case was 
also related to the donor on the male side in the 4th 
degree, but an examination o-f the judgment shows 
that the decision proceeded solely on the ground, that 
a gift to a sister’s son was in valid, and the fact of the 
donee's agnatic relationship to the donor was not 
taken into consideration at all. The previous rul­
ings o f the Chief Court bearing on the point were 
not discussed and there is nothing to indicate that 
the learned Judges applied their minds to ’ thiis as­
pect of the case. Mr. Shamair Chand attacked the 
correctness o f this ruling in so far as it held that the 
gift to a sister's son is invalid by custom in the, pre­
sence of the eollaterala, and in support of his con­
tention he cited earlier rulings of the Chief Court 
in which a contra,ry view had been taken. It is, 
however, unnecessary to go into tha.t question for the 
purposes o f this case.

In my opinion the weight o f authority is de­
cidedly in favour of the view taken by the Courts
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, belowj that a soilless Mwi/r is entitled to make a g ift 
of His ancestral property to one of liis collaterals in 
tlie presence o f other collaterals equally or more nearly 
ielated. Tliis view receives support from the- fact, 
that the power of (lisposition over ancestral property 

Tek Chani) J. 0 i;ijoy0 |̂ ijy soiiless proprietors of the Mali' and other 
l\'liiha,niinadaii agricultural triljes in the Jheluiii Dis­
trict is very extensive.

The a,ppeal faii,s and I would dismiss it with
(‘OStS.

IlAiiRisoN J .— I agree.
J . a.

A'pyeal dismissed.

H a k 'r iso k  j .

1931 

March 12.

APPIsLLATE CIVIL*
Before Broadioay and Johiis^tonc JJ.

F A Z L A  AND ANOTHER (pLAiNTiFFs) A p p e lla n ts
versus

Z A T N IJ I.A E  B I N  (T)EEEN:nANT) Rcs|)ondent.
Civil Appeal No. 848 of 1927.

C-vml Prooednre Code, Act V of 1008, seci'don 02—Sttt.t 
for removal of majawar from property held to he waqf—mis- 
condvnt—a.'̂ serf-jon of ea'cjifxivc title—■whe,flier amounts to.

Held, that tlie denial hy a mahant of tlie 'ivaqf character 
of property and In’s setting* irp an alverse claiiA to it are 
sufficient to render bi'in an tmfit person to continue in

Tlie majawar of the khanhih of a 'deceased;saint (held 
to \iQ waaf)^ on hein.j? fomul to liave made such a denial ia 
his pleadirfg's was held according-ly to Imve heen rightly re­
moved from office.

Uarji M.al v. Devi Ditto. Mai (1), Ajudhia Das Lol'u 
MaTik (2), and M’liIJa’a Priticiplea of Malioniedan Tjaw (9th 
Edition), ]:>!U'a/>rapb '172, relied iipon.

Second a/r>veal frovi tlip. d ecree  o f  Bahnclur 
Lala. Hanoi Lai, District Jvdqe, Gujramwaki, dated

(I) 1924 A. J. R. (Lnli.) 107. f2) (1923) / i l 'r C .


