"YOL. XIII | LAHORE SERIES. 143

APPELLATE GIVIL.

Before Bhide and Tapp JJ.

ABDUL AZIZ anp orurrs (Drrevpsnts! Appellants
nersILs

Tee ALLTANCE BANK or SIRMELA, 7

|

IN LIQUIDATION ”3; INTIFTR) Respondents

GHULAM RASUL (DerEvDanT) )

Civil Apnaal Ba. 703 of 1977,

Ciril Procedure Code, Act V of 1908, Order XX1, Rule
63—NSnit by mortgagee (who sued and obtained drecree on pro-
note only) for decloration that mortgaged land was attoch-
able wnder the decreo—aohether maintainable in tlis Provinee
—vide Order XXXIV, Rule 14 {2).

The plaintiffs (a Bank), being helders of defendant’s
promissory note as well as of an equitable mortgage over his

preperty, sued on ihe basis of the former unly and, claiming

1n the execution proceedings that they were entitled to lLave
their decree satisfied from the morigaged property on the
basis of their mortgage, obtained its attachment. As the
equity of redemptlion had been iransferred lo-a third party

who had obtaincd possession, the mortzaged properly was re-
leased from attachment and the Bank thereupon instituted
the present suit under Order XXT, Rule 63 of the Civil Pro-
cedure Code, seeking to establish their rights over the mcrt-
gaged property and, having impleaded the transferee of the
equily of redemption and subsequent mortzagees, were grant-
el a decree to the effect that plaintiff had a lien on the estate
in dispute to the extent of the principal amount of the money
decree (excluding costs under it) and that they were entitled
to have the estale sold free of all encumbrances to that ext nt.
"The defendants ail wet dispute the factum, validity or pri
ority’of the mortgage i plaintiffs’ favour and confined them-
selves to the legal objection that the plaintiffs had not in-

stituted any suit or obtained any decree on the basis of their
‘mortgaze—

- Held, that under Order XX1, Rule 60 of the Cnde, the
Court is bound to release the property from attachment if
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the property is not in the possession of the judgment-debtor
but of some other person who claims it as bis own. When,
however, the decree-holder institutes a suit under Rule 63 of
the Order, then in order to prove that the property belongs to-
the judgment-debtor and not to the claimant or that the pro--
perty has been transferred to the claimant subject to the
decree-holder’s rights, the Court has to go into and adjudicate -
on the question of title, although the order of the executing
Court on the facts as they appeared at the time of attachment
may have been perfectly correct.

Held further, that a suit under Order XXI, Rule 63 is
of a comprehensive character and the plaintiff can establish

therein the claim made by him in the execution proceedings
as well as other consequential relief.

And, in view of Order XXXIV, Rule 14 (2) of the Code,
the fact that plaintiffs had not instituted any suit or obtained
any decree in'the ordinary form on the basis of their mortzage:
was, in this Province at least, not fatal to the claim made in
the present suif under Order X XTI, Rule 3.

Kishori Mohun Rai v. Hursook Dass (1), Sadu v. Ram (2},
and Basivi Reddi v. Ramaypya (3), followed.

Phul Kumnar: v. Ghanshyam Misra (4), and Krishnappa
Chetty v. Abdul Khader Sahil (), distinguished.

First appeal from the decree of Agha Muham-
mad Sultan Mirza, Subordinate Judge, 1st Class,
Lahore, dated the 51st Angust 1927, decreging plain-
tiffs’ claim.

Jacan NaTE AcoarwaL, MeHR CHAND MAnAjAN
and B. . Kmosta, for Appellants. o

KisuaN Davar, Mapan GopaL, and BHAGWAT
Davar, tfor Plaintiffs-Respondents. '

(1) (1886) T.T.R. 12 Cal, 696. (3) (1917) T.L.R. 40 Mad. 773.
(2) (1892) I.L.R. 16 Bom. 608. (4) (1908) L.L.R. 35 Cal, 202 ®.Co.
(5) (1915 I. L. R. 38 Mad. 535.
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Bame J.-—The material facts of the case which
kave given rise to this appeal are briefly as follows 1—
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On the 10th July 1922, Lele Kashi Prasacd Aviiasce Bavk
I'takral and Rai Sahib Mool Chand, two brothers, -~ oF Brets

executed a promissory note in favour of the plain-
tiffs (the Alliance Bank of Simla) for a swn of
Rs. 20,000 and five days later created an equitable
mortgage on their property known as the Aville estate
for re-payment of the same. On the 10th November
1924 the plaintiffs sued for recovery of the loan with
mterest and obtained a simple money decree for a
sum of Rs. 19,041-6-0. The equitable mortgage re-
ferred to above was mentioned in the plaint but no
relief was asked in respect of it and none was con-
cequently granted by the decree.

The above mentioned money decree was passed
on the 22nd January, 1925. On the 10th November,
1924, however, the mortgagors sold their equity of
redemption to M. Abdul Aziz, defendant No, 1.
Before that date, but after the date of the equitable
mortgage in plaintiffs’ favour, the mortgagors had
also created further mortgages on the property in
fuvour of defendants Nos. 2 to 4. The factum and
validity of sale and the mortgages are not now in dis-
pute. The defendants also do not dispute the fac-
tum, validity und priority of the plaintifis’ equitable
mortgage of which they had notice.

After obtaining the simple money decree the
plaintiffs proceeded ta execute it by attachment of
the Aville estate, although they had not yet obtained
any decree for sale on the basis of the morbgage.
Defendants objected and the executing Court, find-

LIQUIDATION.

P

Bame J.



1831
ABpUuL Aziz
.
Arriaxce Bang
O SIMTA
IN LIQUIDATION.

Buipe J.

146 INDIAN LAW REPURTS. fvoL xIm

ing that the property was held by defendant No. 1
in his own right, released it from attachment. The
plaintifis thereupon instituted the present suit under
Order XXI, Rule 83 of the Civil Procedure Code
claiming the following reliefs:—

(z) A declaration that they are entitled to attach
and sell the Aville estate free from all encum®rances
in execution of their decree to the extent of their
decretal amount: | h

(i) A declaration that defendant No. 1 is per-
sonally liable to the extent of the plaintiffs’ decretal
claim:

(#7) An order that the said estate Le at‘ached
and sold free from all encumbrances in execution of
the plaintiffs’ decree and that the decree be executed
against defendant No. L personally, if necessary;

(im) Costs of the suit against all the defendants.

The learned Sutordinate Judge has granted a
decree to the effect that plaintiffs have a lien on the
estate in d’spute to the extent of the principal amount,
of the money decree (excluding costs of it) and that
they are entitled to have the estate sold fres of all en-
cimbrances to that extent. The plaintifis were alsc
awarded full costs as against defendants Nos. 1.t 3.
From th's decree defendants Nos. 1 to 8 have appeal-
ed, and the plaintiffs-respondents have filed cross-
objections.

The appellants’ poeition in this appeal brieflv 1s
that a suit nnder Order XX T, Rule 63 Civil Precedure
Code is pract’cally in the nature of an appeal or a
review of the summary decision in the execution pro-
ceeadings, aud that the only point which can be de-

-

cided in this suit is whether the jndgment-dettors
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had or had not any saleable interest in the property 1831
in dispute at the date of attachment and that the appon Az
judement-debtors having admittedly parted with the v,

Ariiaxce Baxs
property before that date, the snit shonld have been  gp Snria

dismissed. They contend further that the proper I¥ LIQUIDATION,
vemedy of the plaintiff would perhaps have beer A Byipy 3.
sw’t for sale on the basis of their equitahle mortgage

(if such a suit he now competent after the money-
decree) and that the questions as regards the liability
of the property in the hands of defendant No. 1
and the order of priority of the different mortgrges
which conld Fe properly raised in a suit for sale on
the basis of the equitable morigage cannot he gone
nto in the present suit.

As regards the scope of a suit under Order XX1,
Rule 63, Civil Procedure Code, the learned counsel for
the appcellant has referved to Phul Kumari v. Ghan-
shyom Misra (1), and Krishnappa Chetty v. Abdul
Fhader Sahi? (2). But T do not think these rulings
establish the proposition which he is contending for.
A suit under Crder XXI, Rule 63, Civil Procedure
Clode, is no doubt in the nature of an appeal in so
far as it is the only remedy prescribed against an
order granting or rejecting a claim petition under
the preceding rules of that Order. But it would not
be correct to say that the suit is confined to the ques-
tion whether the order in the evecutien proceedines
was correct Under Order XXI, Rule 60, Civil
Procedyre Code. e.g. the Court is bound to release
the nroperty frem attachment if the property is not
in the possession of the judement-debtor but of some
other person who claims it as his own. If, how-
gver. the decree- hrﬂdm‘q institnte a suit Under OPdeI*

(D) (1908 T.L.R. 35 Cal. 202 (P.O.). () (1015) T.L.R. 88 Mad. 535.
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XXI, Rule 63, in order to prove that the property
belongs to the judgment-debtor and not to the claim-
ant or that the property has been transferred to the
claimant subject to the decree-holder's rights, the
Court has to go into and adjudicate on the question
of title, although the order of the executing Court,
ont the facts as they appeared at the time of attachment,
may have Leen perfectly correct. It cannot, there-
fore, Le said that the questions in a suit under Order
XXI, Rule 63, Civil Procedure Code, are pre-
cisely the same as those in the summary investiga-
tion under Order XXI, Rules 58-62, as they would
be in an ordinary appeal from or a review of a lower
Court’s decision. There is ample authority for the
proposition that a suit under Qrder XXTI, Rule 63,
is of a comprehensive character and the plaintiff can
not only establish thervein the claim made by him in
the execution proceedings hut also ask for other con-
sequential reliefs (see Kishore Mohun Rai v. Hursook
Dass (1), Sadu v. Ran (2), and Basivi Reddi v. Ram-
ayya (3). In the present instance, the plaintiffs
claimed in the execution proceedings on the basis
of their equitable mortgage (vide last column of their
application) that thev were entitled to have their de-
cree satisfled from the mortgaged property. In the
present suit they seel to establish that very right (as
they were boind to do under Order XXI. Rule 63,
Civil Procedure Code) making defendants Nos. 1 to
4, who contested the claim, parties to the sgit. It
was open to the defendants to dispute the plaintiffs’
claim in the present suit on any grounds they liked,
just ag thev micht have done in a suit for sale. It

(1) (1836) I.L.R. 12 Cal. €96. (2) (1892) I.L.R. 16 Bom. 608.
(3) 1917y 1. L. R. 40 Mad. 738.
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s not shown that defendants were precluded hy law 1931
from putting forward in this case any pleas which they ,, — ",
could have arged in a suit for sale. This suit, though =~ .
not one for * sale * in form, is in substance of the same *ﬂ‘m"gﬁi‘m"
character. It was urged that the mortgagors are not mgixémmnax.
parties to this suit, but they had admittedly parted _ —
with their interest in this property and it isu difficuls, Bepn 4.
to see how the non-joinder of these persons has pre
judiced the appellants. In the present suit, the
efendant-appellants have not disputed the factum or
validity or priority of the mortgage in plaintifis’ fa-
vour and have only confined themselves to the technical
abjection that the plaintifls have not so far instituted
any suit or obtained any dercee on the basis of their
mortgage. But this fact, in itself, does not seem to
be fatal to plaintiffs’ claim. at least in this FProvince,
as will appear from the provisions of sub-rule 2 of
Order XXXIV, Rule 14, Civil Procedure Code.
It was urged on hehalf of the appellants that it
would he a very anomalous position if it were held
that a mortgagee who obtaing a simple money-decree
is at liberty to attach and sell the mortgaged propertv
in the hands of third persons in execution proceedings
without taking the trouble to obtain any decree on the
basis of the mortgage. PRut T do not think the deci-
sion in the present case involves any anomaly. The
property being in the possession of defendant No. 1
the execution Court rightly released it from attach-
ment. If now the plaintiffs will be entitled to attach
and sell the property, it will be not on the basis of the
monev-decree, hut on account of the decree which they
Have heen able to obtain in the present suit as against
the defendants Nos. 1to 4. The monev-decree was not
kinding on the appellants or on the property in suit, |
but the present decree is. The plaintiffs have in fact,
Kardly gained anything by obtaining a simple money-
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decrce for they had to institute the present suit in-
stead of a suit for sale. They would have been spared
all this litigation if they had originally sued for a
dezrea for sale of the mortgaged property, impleading
all the transterees.

Tt was urged in the end that a sale of the equity
of x'euempnon is prejudicial to the mortgagor in cer--
tain respects and it was to prevent this mischief that
section 99 of the Transfer of Property Act was origin-
ally enacted. This may be so, but in re-enacting the
provisious of that section with certain modifications in
Rule 14 of Order XXXIV of the Civil Procedure
Code, the Legislature has thought fit to exclude
specifically from its operation those Provinces to
which the Transfer of Property Act does not apply.
In these circumstances, it is unnecessary to discuss
certain rulings which were cited with reference to-
the state of the law before the enactment of section
99 of the Transfer of Property Act and the effect
of the sale of the equity of redemption in execution
proceedings. For, in view of the provisions of Order
XXXIV, Rule 14 (2) it seems clear that in this Pro-
viuce at any rate, as the Transfer of Property Act is.
not in force, a decree for sale is not a necessary pre-
liminary to the sale of the equity of redemption at-
the instance of the mortgagee in all circumstances.

As the learned Senior Subordinate Judge has
pointed out. it is. of course, open to defendant No. 1
to avoid the sale of the property in execution proceed-
ings by paving up the plaintiff's encumbrances. He-
paid only Rs. 1,000 to the vendors and it was e7ident-
lv contemplated that he should pay all the encom-.
brances including the present claim of the plalntlﬁs
(vide Exhibit D. 1.). '

Finally, it was ureed that the pleaders’ c-sts
allowed -in this case (Rs. 540) weve excessive. The:
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pleaders’ fees were no doubt in the discretion of the 1931
Court, but, in the present case the learned Subordin. Ann;::i
ate Judge does not seem to have applied his mind v. “
to the qllethOF There was not much contest on A‘F‘F‘“‘“’r Baxg
the merits in the present case and one of the reliefs m:iﬁl\i’:mh
claimed by the plaintiffs {viz. personal relief against —
defendant No. 1) was dlsallowed. I think pleaders’ BumE J.
fees need not have been allowed in full. I would re-
duce the amount of pleaders’ fees to Rs. 250 for either
side.

As regards the cross-objections of the respon-
dents. the only point urged was that the learned
Senior Subordinate Judge should have held that the
plaintifis had a Iien on the property in dispute as
regards the principal as well as the interest and the
costs In the money suit. The learned Senior Suls-
crdinate Judge has used the expression ° principal
amount of the decree.”  This seems to me to include
obviously the principal as well as the interest which
was decreed in plaintiffs’ favour. As regards the
costs of the money suit, T am unable to see why those
should be held to be a charge on the mortgaged pro.
perty. The equitable mortgage was only in respect
of the principal and interest due on the promissory
note and it was subject to this lien only that the prn
perty was apparently transferred to defendant No. 1

T would accordingly accept the appeal only as re-
gards the pleaders’ fees as stated above and dismiss the
cross-objections. In view of all the circumstances the
defendant-appellants should, I think, pay 9/10th of
the costs of the plaintiffs-respondents, while the parties
should be left to bear their own costs in respect of
the cross-objections.

Tapp J.—1 concur.

N.F. E.
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