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ABDITI. A ZIZ  AND OTHERS (D e f e n d a n t s ) Appellanth 1931
'̂ êrsus F ^ 2 6 .

T he a l l i a n c e  B A N K  of SIMLA. ^
IN L i q u i d a t i o n  ( 'F i - a i n t i f f s )  > H e s p o i id s i i t s

GHULA:M RASUL (D e f e n d a n t ) )

Civil  Appeal No. 7^31 of .
Civil pTocefhire Code, Act T’ of 1908, Order XXI ,  S.vls  

()S— Suit hy rnoTtgagee (luJio sued and obtained, drctee on pro- 
■■note only) for decla:ratio7i that ■m.origaqed hind was attocli- 
4]hle under the decree-— lohetJieT mai)/tai7ialde in fJns Province 
__:vi(le Order X X X I  V, R-ule 14 (2).

Tbe plaintilfs (a Bnnk), lieing holdets of defeudant’.? 
piiDrniasory note as well as of an eqiiitatle mortg‘ao'_e over hie 
pirperty, sued on tlie basis o£ the former only and, claiming 
in the. e:seciU{oii proceedings that tliey were entitled to Lave 
their decree satisfied from the mortgaged property on the 
hasis of their mortgage, obtained its attachment. As the 
equity of redemption had been transferred to a third party 
who had obtained possession, the mortgaged property was re­
leased from attachment and the Bank thereupon instituted 
the present suit nnder Order X X I , RiiIe:G3 of the Civil Pro- 
•eedure Code, seeking to establish their rights over the mcrfc- 
.gaged property and, having impleaded the transferee of the 
•equity of redemption and subsequent moitgagees, were grant­
ed a decree to the effect that plaintiff had a lien on the estate 
in dispute to the extent of tlie principal amount of the money 
decree (excluding costs under it) and that they were entitled 
to have the estate sol<l free of all encumbrances to that ext nt.
The defendants did U(t dispute the factum, validity or pri­
ority of the mortgage in plaintii!s\ favour and confined them- 
,selves to the legal Qbiection that the plainiifTs had not in­
stituted any suit or ohtainefl any decree on the basiis of their 
mortgage—■

Held, that under Order XXI ,  Rule fiO of the Code, tlie 
■Court is bound to release the property from attachment H



1931 tlie property is not in the possession of the judgment-debtor
but of some other person wlio claims it as bis own. When, 

Abdul Aziz j^owever, the decTee-holcler institnte.5 a suit nnder Rule G3 of
Ai.I-ias'CE Bank +-̂ 6 Order, then in order to prove that the property belongs to-

OF SiMT.A the judgment-debtor and not to the claimant or that the pro-
IH liqu idatio k . pgp|.y transferred to the claimant subject to the

decree-holder's rights, the CoiXTt has to go into and adjudicate 
on the question of title, altho-ug’li the order of the executing 
Court on the facts a;s they appeared at the time of attachment 
i«ay have been perfectly correct.

Held fw'ther, that a suit under Order X X I , Rule 63 is 
of a comprehensive character and the plaintifi can eitablish 
therein the claim made by him in the execution proceedings 
as well as other consequential relief.

And, in view of Order X X X IV , Rule 14 (2) of the Code,
the fact that plaintiffs had not instituted any suit or obtained 
any decree in the ordinary form on the basis of their mortgage- 
was, in this Province at least, not fatal to ,the claim made in 
the present suit under Order X X I , Rule 63.

Kishori Mohun Rai v. Hursook Dass (1), Sadu v. Ram (2), 
and Basivi ReddiY. Rmnavya i^), followed.

Fh/iil Kuviari v, Ghanshyarn Mimi (4), and Krishmvppa 
C/hetty V. Abdul KJuider Sahih (5), distinguished.

First ajipeal from the d.ecree of Aglia Biiiham- 
mad Sultan Mirza, Subordinate Judge, 1st Classf 
Lahore, dated ihp f)lst Angu,<t 1921, decreeing -plairo- 

claim,

J ao an  N a t h  AcaAKW AL, M e h r  C h a n d  M a b a j a n  

and B . P. K h o s l a , fo r  A p p e lla n ts . ®

K is iia n  D a y a l , M a d a n  : G o p a l , and B h a g w a t  

Day/\l, for PlaiRtiffs-Respondents.
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B htde J — The m aterial fa cts  o f  the case w liicli 19S1 
l.ave given rise to th is appeal are briefly as fo llow s :—  A bduiTa z iz

On the lOtli J m\j  1*922, Jjila Kashi P r a s a d  A i-u a k ce  B ahk  

Thahral and Rai Sahih Mool Chand, two brothers, 
executed a promissory note in favour of the plain- -—
tiffs (the Alh'aiice Bank of Simla) for a siiri'i of 
Rs. 20,000 and five days later created an equitable 
mortgage on their property known as the Avi-lle estate 
lor re-payinent of the same. On the 10th November 
1924 the plaintiffs sued for recovery of the loan with 
interest and obtained a simple money decree for s. 
suni of Rs. 19,041-6-0. The equitable mortgage re­
ferred to above was mentioned iin the plaint but no 
relief was asked in respect of it and none was con- 
eeqnently granted by the decree.

The above mentioned money decree was passed 
on the 22nd January, 1925. On the 10th November,
1924 however, the mortgagors sold their equity of 
redemption to M. Abdul Aziz, defendant , No. 1.
Before that date, but after the date of the equitable 
mortgage in plaintifis’ favour, the mortgagors had 
also created further mortgages on the property in 
favour of defendants Nos. 2 to 4. The factum and 
validity of sale and the mortgages are not now in dis­
pute. The defendants also do not dispute the fac­
tum, validity and priority of the plaintiffs’ equitable 
mortgage of which they had notice.

After obtaining the simple money decree the 
plaintiffs proceeded to execute it by attachment of 
the ikville estate, although tljey had not yet obtained 
nny decree for sale on the basis of the mortar? ge*
Defendants objected and the executing Court, find-
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1931 ing that the property was held by defendant No. 1 
Abdul Aziz right, released it from attachment. The-

Alii I B ' thereupon instituted the present suit under
OF Simla Order X X I, Rule 63 of the Civil Procedure Code

IN liqotdatio^. follov/fng reliefs: —

BniDE J. (i) A declaration that they are entitled to a!ta,C'i
and sell the Aville estate free from, all encum^rancea
in execution o f their decree to the extent of their 
'lecretal ;imonDt:

(HD A declaration that defendant No. 1 is per­
sonally liable to the extent of the plaintiffs’ decretal 
claim;

(?/«) i..n order that the said estate l:e af-ached 
and sold free from all encumbrances in execution o f  
the plaintiffs' decree and that the decree be executed 
against defendant No. 1 personally, if necessary;

(iv) Costs of the suit against all the defendants.
The learned Subordinate Judge has granted a 

decree to the effect that plaintiffs have a lien on the 
estate in d'spute to the extent of the principal amount 
of the money decree (excluding costs of it) and that 
they are entitled to have the estate sold free of all en­
cumbrances to that extent. The plaintiffs were al"o 
awarded full costs as against defendants Nos. 1.to 3.CJ
From th’s decree defendants Nos. 1 to 3 have appeal­
ed, and the plaintiffs-resp'ondents have filed cross­
objections.

The appellants’ position in this appeal brieilv is 
that a suit mider Order X X I , Rule 63 Civil Prcc^ednre' 
Code is pract'cally in the nature of an a.ppe!il or a; 
review of the summary decision in the execution pro- 
ceeedinG:s, nnd that the only point which can be de- ; 
cided ill this suit is whether the iudgment-df^btors;
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liad or had not any saleable interest in the property 1931
ill dispute at the date of attacliTneiit and that the Abdul Azik'
■iiid&’ment-debtors bavin" admittedlv parted with the „

 ̂ , . ’ ;  1 . 1 1 A lliaisce  B a k kpropertv before that date, the suit should haye been of Simt̂a
dismissed. They contend further that the proper LiguiPArioŷ ,
i-emedy of the plaintiff would perhaps ha -̂e been a Bhide J.
.sir't for sale on the basis of their equitable mortgage
(if such a, suit be now competent after the money-
decree) and that the (juestions as regards the liability
of the property in the hands of defendant No. 1
and the order of priority of the different mortgages
which could be properly ra.ised in a suit for sale on
the basis of the equitable mortgagee cannot be gone
into in the present suit.

As regards the scope of a suit under Order X X I,
Rale 63, Ci-̂ dl Procedure Code, the learned counscl for 
the appcllaait has referred to P M  Kiimari y. Ghan- 
slifam Misra (1), and Krislimappa Chefty y. AMul 
Khader Sahib (2). But I do not tbiiik: these rulings 
establish the proposition which he is contendin,g for,
A  suit under Order X X I. Eule 63, Civil Procedure 
Code, is no doubt in the nature o f an appeal in so 
far as it is the only remedy prescribed a,gainst an 
order granting or rejecting a claim petition under 
the preceding rules of that Order. But it would not 
he correct to say that the suit is confined to the ques­
tion whether the order in the execution proceedin' '̂S 

correct Under Order X X I, Rule 60, Civil 
Procedi|re Code, e.g. the Court is Imind t o : release: 
the property frcoi attach^ient if  the property is not 
in the possession o f the judo:TOent--debtor but of some 
other person who claims it as his own. If, how­
ever. the dforf î^-holderq institute a suit under Order
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■ 1931 X X Ij Rule 63, in order to prove that the property 
Abdul Aziz belongs to the iiidgmeiit-debtor and not to the claim- 

, ant or that the property has been transferred to the 
OF SiML-v claimant subject to the decree-holder s rignts, tiie 

ra LiQciDATioN. gQ into and adjudicate on the question
B h id e  J . title, although the order of the executing Court,

on the facts as they appeared at the time of attacliinent, 
maj" have been perfectly correct. It cannot, tfcere- 
fore, be said that the questions in a suit under Order 
X X I, -Rule 63, Civil Procedure Code, are pre­
cisely the same as thoKe in the summary investiga­
tion under Order X X I, Rules 58-62, as they would 
be m an ordinary appeal from or a review o f a lower 
Court’s decision. There is ample authority for the 
proposition that a suit under Order X.XI, Rule 63, 
is of a comx)rehensive character and the plaintiff can 
not only establish therein the claim made by him in 
the execution proceedings but also ask for other con­
sequential reliefs (see Kishore Mohun Rai v. Hursooh 
Dass (1), Sachi v. Rmi (2), and Basivi Reddi v. Ram- 
(itjya (3). In the present instance, the plaintifis 
clai/ned in the execution proceedings on the basis 
o f their equitable mortgage (mde last column o f their 
application) that they were entitled to have their de- 
ciee satisfied from the mortgaged property. In the 
present suit they seek to establish that ^ery rigiit (as 
they were boim.d to do under Order X X I, Rale 63, 
Civil Procedure Code) mal6ng defendants Xos. 1 to 
■I, who contested the claim, parties to the si ît. It 
was open to the defendants to dispute the plaintiffs’ 
claim in the present suit on any grounds they liked, 
just they might have done in a suit for sale. It

(1) (I8R6) I .L .R . 12 Cal. 696. (2^(1892) I .L .R.  16 Bom. 608.
(3) (1917) I. L. R. 40 Mad.. 733.
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is not sliowii that defendants were precluded by law 1931 
from putting forward in this case any pleas which they 
<30iiid have urged in a suit for sale. *̂ This suit, though " 
not one for ‘ sale ’ in forai, is in siibstance o f the same 
•eliaracter. It was urged that the mortgagors are not i k  l iq t t i b a t i o k . 

])arties to this suit, but they had admittedly parted 
wi,tb their interest in this property and it is difficmlt 
to see how the non-joinder of these persons has pre 
indiced the appellants. In the present suit, the 
defendant-appellants have not disputed the factum or 
validity or priority of the mortgage in plaintiftVs* fa­
vour and have only confaied themselves to the technical 
■objection that the plaintiiTs have not so far instituted 
any suit or obtained any dercee on the basis of their 
mortgage. But this fact, in itself, does not see:n to 
be fatal to plaintiifs’ claim, at least in this Pro\dnce,
■ah will appear from the provisions of sub-rule 2 of 
Order X X X JY , Enle 14, Civil Procedure Code.

It was iirged on behalf of the appellants that it 
would be a very anomalous position if it were held 
that a mortgagee wlio obtains a simple moiiey-decxee 
is at liberty to attach a.nd sell the mortgaged propertv  
in the hands of third persons in execution proceedings 
without taking the trouble to obtain any decree on the 
basis of the mortgage. But I  do not think the deci­
sion in the present case involves any anomaly. The 
property being in the possession of defendant No. 1 
the execution Court rightly released it from attach­
ment. I f  now the plaintii!s will be entitled to attach 
■and sell the property, iit will he not on th.e basis of the. 
nioney'decree, hut on accoimt of the decree which thev 
have been able to obtain in the present suit as ngainst 
the defendants Nos. 1 to 4. The inoney-decree was not 
binding on the appellants or on the property in suit, 
but the present decree is. The plaintiffs have in fact, 
hardly gained anything by obtaining a simple money-
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19ol clecrce for they had to institute the present ;?uit in-
Abdul~Aziz of a suit for sale.’ They would have been spared

V. , all this litigation if they had originally sued for a 
Ai.iia|ce^Bani'  ̂ Qf the mortgaged property, impleading
iK liquidItiom', cill tlie transterees.

—— It was urged in the end that a sale of the equity
B h id e  J . redemption is prejudicial to the mortgagor in cer­

tain respects and it was to prevent this mischief that 
section 99 of the Transfer of Property Act was origin­
ally enacted. This may be so, but in re-enacting the- 
provisions of that section with certain modifications in 
IRule 14 of Order X X X IV  of the Civil Procedure' 
Code, the Legislature has thought fit to exclude 
specifically from its operation those Provinces to 
which the Transfer of Property Act does not apply. 
In these circumstances, it is unnecessary to discuss 
certain rulings which were cited with reference to 
the state o f the law before the enactment o f section 
99 o f the Transfer of .Property Act and the effect- 
of the sale o f the equity of redemption in execution 
proceedings. For, in view of the provisions of Order
S.XX IV , Rule 14: (2) it seems clear that in this Pro­
vince at any rate, as the Transfer of Property Act is 
not in force, a decree for sale is not a necessai’y pre- 
Jiaiinary to the sale of the equity o f redemption at. 
the instance of the mortgagee in all circumstances.

As the learned Senior Subordinate Judge has- 
pointed out. it is. of course, open to defendant No. 1 
to avoid the sale o f the property in execution proceed­
ings by paying up the plaintiif’s encumbrances. He 
paid only Rs. 1,000 to the vendors and it was evident- 
iy contemplated that he should pay all the enc^im- 
brances including the present claim of the plaintiffs 

Exhibit D. I.)>

Finally, it was urTOd that the pleaders’ casts' 
allowed - in this case (Us. 540): were excessive. The-
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pleaders’ fees were no doubt in the discretion of the 1931
Court, but, in the present case the learned Subordin- ,

, T j j  1 A bd u l  A z izate Judge does not seem to have applied liis mind v.
to the question. There was not mucli contest on 
the merits in the present case and one of the reliefs m
claimed by the plaintiffs {oiz. personal relief against ----- -
Jefendaiit No. 1) was disallowed. I think pleaders’ Bhibe J. 
fees need not have been allow^ed in full. I would re­
duce tlie ainoimt of pleaders’ fees to Rs. 250 for either 
side.

As regards the cross-objections of the respon­
dents. the only point urged was that the learned 
Senior Subordinate Judge should have held that the 
plaintiffs had a lien on the property in dispute as 
regards the principal as well as the interest and the 
costs in the money suit. The learned Senior Sub - 
crdinate Judge has used the expression ‘ frincipal 
amount of the decree J This seems to me to include 
obviously the principal as well as the intexest Avhicli 
was decreed in plaintiffs’ favour. As regards the 
costs of the money suit, I am unable to see why those 
should be held to he a charge on the mortgaged pro^ 
perty. The equitablemortgage was only in respect 
of the principarand interest due on the promissory 
note and it was subject to this lien only that the pro­
perty was apparently transferred to defendant No. 1.

I w’-ould accordingly accept the appeal only as re­
gards the pleaders’ fees as stated above and dismiss the- 
cross-objections. In view of all the circumstances the 
defendant-appellants should, I  think, pay of
the costs of the plaintiffs-respondents, while the parties 
should* be left to bear their own costs in respect o® 
the cross-objections.

T app J.— concur.
N. F. E.

A ffea t acce-nted
in part only. 
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