
The motive for valuation attributed to tire respon
dents by Mr. J . N . Aggarwal does not, tkerefore. 
appear  ̂to  be justified. I would, therefore, uphold the 
order as to costs but the respondents will pay, the ap
pellants' costs of this appeal.

J o h n s t o n e  J .—-I agree. ■ Johnstone J*
A . N . C ,

A f  peal accepted.
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APPELLATE CIVIL.
Before Addison and, ColdstfeaTn JJ.

J AM I AT R A I (D efei d̂ant) Appellant 1981
,, versus '

M S T .  MALAN ( P l a i n t i f f )  % Aiaij M .

JAG'GU SHAH AND ANOTHER C Respondents. 
( D e f e n d a n t s ) . I . . . ,

Civil.AppeaiNo. ,l40of 1928.':

Hindu Law-~-'Widow^s right of mmntenance and resi
dence— whether iakes 'preceden. Ge to dehts of her 'husbmid—if  
not alteady cTiafged on the froperty—-di^erence in case of 
dehts incurred hy co-jMrcener.

Held, tliat flie deceased liiisbaud of a ^n'dow
oiainiin<? a right of maintenance or rMieiiGe, aa '
alienation of liis property or iiieurreci a Sebtj 
eatitle.d to claim maintenaii,ee out of ' tlie property t.raiJ.slen*ei 
or attaclied in execution, of a decree, unless sucli property has 
1)6611 ctaTged -witli lier maintenaiice. Simiiaxly she is not 
entitled to 'residence in siicli p-roperty. Tlie maintenance of 
a wife by li&r Inisbaiid is a matter of personal oHigatioE and 
Ms debts takj© precedence of lier claim to maintenaace and so 
do debts of bis fatber or grandfatber or debts in.cTirred for the 
beifefit of tbe iindiyided family. The case is, howe-ver, dif
ferent if the debts are those of another co-pareener, siici. as :■% 
son or a brother of the widow's de'ceased husband. In tliat 
case the widow would be entitled to enforce her right of resi
dence against property sold to pay off those debts, nnlass it 
were proved tliat they bad been incurred for family necessity.
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1 £ s t . M a l a n .

1931

Abbisok J.

Laksli-man Ra'tncliandm v, SatyabJi.amahai (1 ), Jay anti 
S'uhhiah v, Alamelu Mangamma (2), Ramzan v. Ram Daiya 
(3), Gangahai v. Jankihai (4)  ̂ Sunder Singh v. Mam Nath (5). 
and Mussammat Tara Devi v. Sarup Narain (6), followed,

Beli Ram v. Prem A'awr (7)j explained.

Second afpeal from the decree of Malik Ahmad 
Yar Khan, District Judge, SialJcot, dated the 1st 
December 1927, modifying that of Khawaj a Mahmud 
Hussain, Stihordinate Judge, 3rd. Class, Sialhot, dated 
the 2nd May 1927, hy declaring tha,t the 'plaintiff has 
a right of residence in the property in disfute, etc.

B a d r i  D a s  and D e s  R aj M a h a j a n , fo r  Appel
lant.

M boL  C h a n d  and M e h r  C h a n d  M a h a ja n , fo r  

Bespo-ndents.

A d d is o n  J.— On the 26th May, 1916, Bura Mai 
mortgaged a certain property in favour of Jaggu 
Shah, defendant No. 2, for Rs. 2,300, and on the 27th 
November, 1922, he effected a second mortgage iii 
favour of Jamiat Rai, defendant No. 1, for Rs. 1,800. 
He then died and Jamiat Rai, the second mortgagee, 
obtained a decree on 17th December, 1925, against the 
mortgago-r's son Diwa,n Chand, defendant No. 3, for 
a certain sum due on the mortgage with costs, it being 
directed that if  the sum was not paid by a certain 
time the property would be sold, subject to the first 
mortgage, in order to satisfy the decree- Jamiat Rai 
was in process of getting the property sold by the 
Court when Mussammat Malan, widow of the deceased 
mortgagor Bura Mai, objected to the sale on Ihe 
ground that she had a right of residence in the house
~ ~ (1 ) (1878)1. L. H. 2 Bom7494. (4) (1921) I. L. R. 45 Bom. 337.'

(2) (1904) I. L. B. 27 Mad. 45. (5) (1926) I. L. R. 7 Lah. 12.
3̂) (1918) I. L. E. 40 AIL 96. (6) (1929) I. L. R. 10 Lab. 706.

(7) 1027 A. I. R. (LaK.) 218.



A ddison  J.

in question and was e n tit le d  t o  m a in ten a n ce ' w liic li 
should be made a charge u p o n  it . This o b je c t io i i  w as J a h ia t  Eat 
dismissed and she then lo d g e d  a suit for a d e c la ra t io n  M alas 
to the effect, that the house was o n ly  liable to  sa le  a fte r  
reserving her right of residence in  it and th a t  fu r th e r  
it should be charged with her maintenance to th e  
extent o f Es. 15 a month. The trial Judge found the 
property to be ancestral and held that the mortgage 
debt in question was not incurred for immoral p u r 
poses by Bura Mai. On these findings he dismissed 
the suit. On appeal the learned District Judge 
agreed with the trial Judge as regards the dismissal 
o f that portion o f the suit in which it was claimed that 
Es. 15 should be charged on the house in question for 
the widow’ s maintenance, but he accepted the a p p ea l 
to the extent that he held that the widow had a right 
-of residence in the house. He, accordingly, directed 
that the sale should take place subject to that right.
It was left to the executing Court to decide how 
much of the property should be set aside for the 
widow’s residence. , Against this decision the nlort- 
gagee, Jamiat Rai, and the widow have preferTed 
separate appeals.

The laŵ  seems not to be in doubt. Where the de- 
ceased husband of a widow, claiming a right of main
tenance or residence, has made an alienation o f his 
property or incurred a del3t, his wddow is not entitled 
to ckim  maintenance out o f the property, transferred 
or attached in execution o f a decree, xinless such pro
perty ̂ has already been charged, with her maintenance,
Bimilarly. she is not entitled to residence in such pro
perty. The principle is that debts contracted by a 
Hindn take precedence over the maintenance o f his 
widow as a chargee on the esta,te- Therefore, a pur-- 
chaser of property sold to discharge debts of a husb^ind.

VOL. X I I l ]  LAHOEE SERIES. ' 4B
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V.
M s t . M a la n .  

A d d is o n  J .

1931 has a good title against a widow wlio seeks to charge 
the estate with her maintenaiice (unless this has been 
already done) or who claims a right of residence there
in. The case is, ho-wever, different if  the debts are 
those of another co-parcener such as a son or a brother 
of the widow’ s deceased husband. In that case the 
widow would be entitled to enforce her right o f  re
sidence against property sold to pay off those debts 
unless it were proved that they had been incurred for 
family necessity.

One o f the first cases dealing with this matter is 
LahsliTtian Ram^cliandm v. Satyahhamahai (1), where 
it was held that if property was sold in order to pay 
debts (not incurred for immoral purposes) o f the 
widow’ s husband, or his fa.ther, or grandfather, or for 
the benefit of the undivided family, such sale would 
be valid against her, whether or not the purchasers 
had notice of her claim. The debts o f the deceased 
owner take precedence o f the maintenance o f the- 
widow. The estate is property applied, in the first 
instance, by the sons as managers in payment o f such 
debts though by selling the property the sons cannot 
evade their personal liability to provide for the widow, 
their mother. It follows from this decision that the 

w id ow  can have no claim if  property is sold to pay 
debts o f her husband or his father or his grandfather 
or to pay debts for the benefit of the undivided family.

In Jay(mti SuhMafi Y. Alamehi Mangamma (2), it 
was said that under the Hindu La=w, the maintenance 
o f a wife by her husband was a matter of personal 
obligation arising from the very existence o f the re
lationship and quite independent of the possession by 
the husband o f  any property, ancestral or acquired,

(1> a 8 7 8 V I.T r i;2  Boto. (2^0904) I. L. Er27ly:ad^ 45, '



and Ms debts took precedence of her claim for main- 
teiiance. In that case the deceased liiisband of the Jamiat Bai 
defendant executed a promissory note as a surety, and 
after his death a decree was obtained against his _
widow as his legal representatiYe. In execution of 

' that decree a house which had belonged to tlie deceased 
husband was attached and sold. When the purchaser 
endeavoured to obtain possession the widow, who was 
residing in it, resisted on the ground that she had a 
right of residence in that house. It was held that 
the decree holder was entitled to be given possession 
o f the house and tlmt the widow had no right o f re
sidence therein, the debt ha-virig been incurred by her 
husband and his debt taking precedence of any claim 
by the widow- That authority places tMs question 
beyond any doubt.

Ramm/ii v. Ram Daiya (1) ;is equally clear. It 
is said there that when.a right o f residence or main
tenance comes into existence in fa m ir  of the widow of 
â, man who. was lately a member of .-a, joint ' Emdu 

" family, ;she.takes,that;,right :in the .property as tt'^ands 
„ :at ^he time, of., her. htisband’s:' death. :: .Shê 'Vcaniiot ;Sefe 

up her right' of maintenance or; residence.,/as/, 
alienations effected during the : life-time o f her 
husband.

Gangahai Y. Jan.ki'bai (2) is aliso in point. It 
was held there that a widow” eaiinot; assert her right 

• of residence in a house which has ;been sold by her 
liusband during his iife-time, unless there was a prioi 
charge in her faTotir, because the right which a Hindu 
wife has during her husband's life-time is a matter oi 
personal obligation arising from the very existence oi 
the relationship and quite independent of the posses-
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1831 sion by the husband of any property, ancestral or self-
Jam^ E ai acquired.

'V. Another authority which may be referred to is
M st . Malah. Singh v . Ram Nath (1). In that case ^ Hindu
’Addisoh J"'. had gifted to his wife and infant son a shop and land

in lieu o f maintenance. Three years later he was ad
judicated an insolvent and the creditors then sued 
to set aside the gift mentioned above. It was set 
aside on the ground that though the donor was, under 
his personal law, bound to maintain his w ife and 
infant son, that obligation was a personal one, and 
the payment o f debts took precedence over a right o f  
maintenance-

Mussammat Tara Deni v. Sarup Narain (2), is a 
case where a house was sold in execution of a money 
decree against the son. His mother was held not to- 
be entitled to reside in it or to have her maintenance 
charged upon it, as the debt was incurred for family
necessity. It was properly held in this case that
family necessity had to be established as the widow in 
question was not the widow of the person who incurred 
the debt but o f his father.

The learned District Judge has in fact been 
misled by the head-note to Beli Ram v. Prem K omt 
That was a case also where the wido'w was the mother 
of the mortgagor, and not the widow of the mortgagor, 
whereas the head-note reads as i f  she was the widow 
of the mortgagor. The learned District Judge was  ̂
therefore, wrong in holding that it was for the Mort
gagee to establish by evidence that the debt was in
curred for family necessity in the present case.

For the reasons given I  hold that the widow is not 
entitled to residence in the Kouse in question or to have

(1) (1926) I. Jj. R. 7 Lah. 12. (2) (S 29) I. L. R. 10 Lah. 706
(3) 1327 A. I. B. (Lah.) 218.
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whatever sum is decreed as niaiateiiaiice charged upon 1931
it. I would, therefore, accept appeal No. 140 of 1928 
and, setting aside the order o f the District Judge, v,
would dismiss the suit with costs throughout to the Malah.
appellant defendant No. 1. I  would dismiss appeal Abbisoi? J. 
No. 6'26 o f 1928 brought by Musmmwiat Mala-n, the 
plaintifi, with costs-

C o l d s t r e a m  J.-—I  concur. G o lb stsh a m  J .

F. E.
A jrpealN o,140,aceepted.'
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MATRIPOIiiAL REFERENCE*
Before Addison, Johnstone and Ahdnl Qadir JJ. 

BINGE— Petitioner 
versus

BINGE AND ANOTHER— Respondents,
Matrimoala! Referenss No. 1§ of 1927- 

Indian Divorce Act^ IF  of 1869  ̂ sections 16f I f —Appli~ 
cation for confirmation of decree &f District Judge’— with- 
drawn. bp petitioner—~Court thereon ordering sta'y of proceed
ings-—whether suhsequ&nt application for confirmation can he 
entericmiBd,

In 1928 tli6 peiition.er applied to ; tlieS High Court far 
coiifiriiiation, of tlie decree passed by tlie Bistrict Judge in 
1927 for dissolution of marriage; but at the hearing 'a  
October 192S tlie petitioner put in an aj^plicatioa to the effect 
that his wife had agreed to come back to hiirij and he accord” 
ingiy prayed that the case sliotild he consigned to the reeord 
room. The order passed was that as the parties had settled 
theix differences aiid coimsel for petitioner -withdrew the 
appycation for  confirmation, all further proceedings in tlie 
Slut “  were stayed.̂  ̂ On the 12th March 1931 tiie petitioaer 
applied ag-ain to the High Court to confirm the decree of the 
District Judge on the ground that his wife had not come» 
back to him and tliat the proceedings 'which had been stayed 
should be rerived and the decree of the District Judge oog.» 
firmed.


