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1931 IIAR'KAMAN an d  o t h e r s  ( P l a in t if f s ) Appellants 
“  versus

M S T .  TA E I AND OTHERS ( D e f e o t a n t s )  Eespondents.
C?vl? 4nn«^I o? m j .

Piinjah Limifation (Custom) Act, I  of 1920, Schedule, 
'Article 7-—vliether avnlicnhle to suit hy reversioners fo r  de
claration that a ivill shall not affect their reversimiary rinhts 
after death of the testator’s widow and, daicghter-in-law-- 
legatees for life.

H. made a will in 1911 l)y wliicli lie left liis land in tliree 
equal sliares, to liis widow, Ms widowed dang^liter-in-law and 
his brotlier-in-law who was also to succeed the woirten on 
tlieir deaths. 7 7 /died 13 years later. After his death the 
two women were sued hy for possession of his one-third 
share and a decree was granted. In  1925 the plaintiffs- 
reversioners of the deceased hroiight the present suit for a 
declaration that the will should not affect their reversionary 
rijsylits after the death of the two widows. The lower Courta 
dismivssed the suit as barred hy limitation under the Punjab 
Limitation (Custom) Act, 1920. It was argued in second 
appeal to the High Court that this Act did not apply to the 
suit.

Held, that the present suit, though in terms for a declaiv 
iition that the will should not affect the plaintiffs’ reversion
ary rights after the death of the widows, was in reality a suit 
for a declaration that the will is wholly inoperative and does 
not and cannot affect the plaintiffs here and now, that is, 
since the death of the alienor.

The words ‘ ‘after the death o f the alienor”  in Article I 
of the Schedule of the Punjab Limitation (Custom) Act,-tl 
of 1920, defines the nature of the suit and not the time at 
which it is brought. Such a suit may be brought before or 
after the testator’s death provided the statutory period has 
not expired. :

Held also, that in. this case the period had expired before 
ihe suit was instituted.
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Second appeal Jrom the decree of Rai BaliadaT- 
Xala Gang a liam  ̂ District Judge, Lndhima, daten- the 
Sth January 1927, affirming that o /L a la  Jeskia Rain, 
Subordinate Judge, 2nd Class, J'tUhmdur, dated the 
Sth AugvM 1926., dismissing the flaintiffsysuit.

S h a m a ir  C h a n d  and M u h a m m a d  Amin, fo r  A p ’- 
pellants.

Badbi Da.r, for Respondents,

The judgment of tlie Court was delivered by—

H a r r is o n  J..—One Hukmi made a will in 1911, 
by which he left his land in three equal shares to his 

ividow, his widowed daughter-in-law and his brother- 
in-law Nathu. He also provided , that Nathu should 
succeed the widows, who were only to have a life 
interest in their respective thirds. Hukmi died in 
t9'24, or 13 years after having made the will, and Nathu 
brought a suit against the two widows for posses
sion o f his one-third and obtained a decree. In 1925 
the plaintiffs,; who, are the reversioners ;o f Hukrai,

. 'brought 'this suit; for -a dM aration. that;' tlie: w ill/w 
not affect their : reversionarv rielits after the death 
■of the two widows Bdmsammat Tabi and Mussammat 
Chand Kaur. They declared that there had been col
lusion in the suit brought by Nathu and therefore 
-claimed to treat his possession as identical with that 
of the two women. The suit has been dismissed as 
■barred by both the lower Courts and it has been held 
'that it i,s governed by Punjab Act, I of 1920.

On second appeal Mr. Shamair Chand has 
•developed a most ingenious position. He takes the 
Act which, he points out, contemplates two kinds of 
ŝuits regarding alienations, such alienations includ-

HAH,FAMi,S
V.

Mst. Tibi,
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H a b b is o n  3.



1931 ing testamentary dispositions. The’ first is a suit
for a declaration that the alienation will not be bind-

' . .

Mst. Taei. ing after the death of the alienor; the second is a.
J suit for possession. This is clearly not a suit for

EASifAMAir possession and if it is to be governed by the Act, it
must come within the ambit of the first class of suits. 
But it does not, says Mr. Shamair Chand, because so 
far from being a suit for a declaration that the 
alienation will not affect his clients after the death 
of the alienor, it is admittedly brought after the 
death o f the alienor and seeks a declaration that the 
alienation will not affect them after the death of the 
two women who, he says, are holding under the 
usual life tenure. This would be tantamount to a 
suit for a declaration that the will would not become 
operative at an unknown time in the future after the 
death of these two women. The will must either be- 
good or bad and must either come into effect at once 
or not at all; in other words, the possession of the 
two women must be treated as under the will so far as 
this litigation is concerned and it is impossible to treat 
them as life tenants and on their death to resurrect, 
the will and make it function inasmuch as they are* 
legatees. Although, therefore, the words used are 
that the declaratioiv sought is that the will will not 
affect the plaintiffs after the death o f the widows, it 
is in reality a suit for a declaration that the will is 
wholly inoperative and does not and cannot affect them 
here and now, that is, since the death o f the alieuoiv 
In the nature o f things when a Ghildless testator dies 
leaving a widow, she usually succeeds and the' legatese- 
only begins to enjoy the legacy after her death. 
During her lifetime the reversioners’ suit to contest
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the will is a suit for declaration, thougii broiiglit 1931
after the testator's death. The words “ after the ^

. . ilAHS'iltA'S*
death o f * the alienor ”  define the natrae of the suit
and not the time at which it is brought. Such a suit Yabi„,
ma^rbe brought before or after the testator’s death HAEsisoif J,
provided the statutory period has not expired. In
this case that period had. expired before the suit was
instituted.

The ap|)eal niTist fail and- the suit must be dis- 
missed with costvs throughout in all Courts. 

iV. F . E . . .
Awpeal dismdssed

VOL. X n i ]  LAHORE SERIES. 2 5

May 7.

A P P E iL A T i CIVIL.
Before Addison and Coldstfmin JJ.

GHULAM MOHAMMAD (Deceee-holder) ■
Appellant ,
' versus

M M ,  F A Z A L  i^ISH A N . (JuDGMENT-DEBTOR) - : :  ̂
Respondent.

Civil Appeal No. 1759 of 1929.

: Mm,mt-ion of decree— passed hy Court in e,tcess of its 
'pecuniary juvisdiction— v'ltelJiPr ea-ecutviig Conrt can question 
the Talidity of the d.ecree— Civil Pfocedure Code, Act V &f 
1908, Order XXI ,  rule 7 (section P.2S of Act X IV  of 1882),

A Siibordiiiate Judge, 4tli Class, liavirig passed a com- 
promise-deeree for pre-emptioii on payKLent o lR a . 1,100 (til's 
Court’s peciiiiiary jxirisdiotion being limited to Rs  ̂ 1,000) it 
was objected in esecution. proceedings tiat tlie decree was a 
B.ulKty as it bad been, passed by a Coixrt witbotit Jiiriadictioii.

that tbe ■words -01 of the jnrisdictid the Court 
wliicli passed it”  wbicli existed in. section 225 of the old Code 
of Civil Procedure having' been omitted in Order X X I, Ruie 
7 of the new Code of 1908 the esGcutiiig Court has no pow^ 
to qiiestion the validity of the decree on the ground of wap.t 

jurisdiction of tbe Court which passed it.:


