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APPELLATE GIVIL,

Before Shadi Lal G, J. and Abdul Qadir J.

1933 TIRATH RAM (PraNtier) Appellant
~ Bl ;3;?0. DETSUS

DINA NATH, DECEASED, THROUGH HIS
REPRESENTATIVES, AND OTHERS (DEFENDANTS)
Respondents.

Civil Appeal No. 908 of 1927,

Pre-emption—ASale to two pre-emptors—splitbing up bar-
gain—effect of.

R sold the louse in dispute for Rs. 3,000 to A who, on
the day after plaintiff instituted bis suit for pre-emption, ve-
sold it to D and C, in equal sharves (whose rights of pre-
emption were respectively superior and equal to those of
plaintiff) for Re«. 3,600, the additional Rs. 500 representing
tlie cost of the rule deed and improvements by X. The plain-
tiff having dmpleaded both D and ¢ in his suit, pleaded
that D had forfeited his rights of pre-emption by splitting
up the bargain and that (! had also forfeited his rights by
purchasing only a moiety of the property when 7 had waived
his rights.

Held, that there can be no doubt that a pre-emptor,
whose right extends over the entire property sold, must take
over the 'whole of the bargain, and is not entitled to pre-empt
only a part of the property; the principle, upon which the
rule is founded, being that by breaking up the bargain the
pre-emptor may seek to take the best part of the property and
Teave the worst part of it with the vendee.

But, that this principle has no application when the
vendee hiruself breaks up the bargain by parting with ouly
a portion of it to a person who himself has a right of pre-
-emption ; or where (as here) he sells the whole of the praperty
to two pre-emptors, even though the right of pre-emption of
one may be superior to that of the other.

For, the rule forbidding the splitting up of the transac-
tion is not embodied in any statute, but proceeds upon gene-
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ral principles; and it caunot be extended to a cass to which 1933

_ _ TirateE Ram
Ude Ram v. Atma Ram (1), relied on. v

Diva Nata.

the reason, underlying it, is wholly inapplicable.

Second Appeal from the decree of R. 8. Tala
Topan Ram, Additional District Judge, A4mritsar,
dated the 21st December, 1926, reversing that of Mirvza
Abdul Rab. Senior Subordinate Judge, Amritsar, dated
2he 12th February, 1925, and dismissing the plaintif’s
Suit,

Baprr Das, for Appellant.

J.N. Agearwar, 8. M. Sikrr and Hukam CHAND,
for Respondents. ‘

Suapt Lan C. J.—On the 8th January, 1923, one Szanr Luw C.J.
Ram Ditta sold the house in dispute for Rs. 3,000 to
Karam Bakhsh-  In respect of this sale, Tirath Ram
brought a suit for pre-emption on the 2nd January,
1924, and on the following day Karam Bakhsh sold the
property in equal shares for Rs. 3,500 to Dina Nath
and Chhajju Ram, who claimed to be the pre-emptors
thereof. The plaintiff, thereupon, impleaded the sub-
sequent vendees as defendants in his pre-emption suit.
"The question for determination is, whether he has
succeeded in proving that his right of pre-emption is
superior to that of the two sub-vendees.

Now, it is common ground that Dina Nath has a
right of pre-emption superior to that of the plaintiff
as well as that of his co-vendee Chhajju Ram. Tt is,
“however, urged on behalf of the plaintiff that Dina
Nath was entitled to pre-empt the whole of the pro-
perty, and that as he split up the bargain by purchas-
ing only one-half of the house, he should be deemed to
have waived his right of pre-emption. As regards

(1) (1924) I. L. R. 5 Lah. 80.
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Chhajju Ram, it is admitted that his right of pre-
emption is equal to that of the plaintiff, and that the
latter cannot succeed unless he proves that he has
superior right of pre-emption. Dut it is argued that
Chhajju Ram also has forfeited his right of pre-
emption, hecause he purchased only a moiety of the
property though he was entitled to the whole of it,
when Dina Nath had waived his right of pre-emption
in its entirety by splitting up the bargain.

There can be no doubt that a pre-emptor, whose
right extends over the entire property sold, must take
over the whole of the bargain; and that he is not en-
titled to pre-empt only a part of the property. The
principle, upon which the rule is founded, is that by
breaking up the bargain the pre-emptor may ccek to

- tale the best part of the property and leave the worst

part of it with the vendee. This principle has ob-
riously no apphication when the vendee himeelf breaks
up the bargain by parting with only a portion of it to
a person who has a vight of pre-emption.  He can have
no grievance, if the plaintiff sues him for the remainder
of the property—uvide Ude Ram v. Atma Ram (1). Nor
is he in any way injured, if hie sells the whele of the
property to two pre-emptors, even thuugh the right of
pre-emption of one may bhe superior to that of the
other. A sale of this character does not involve a
breaking up of the bargain as contemplated by the rule
enunciated above. Tt must be remembered that the
rule forbidding the splitting up of the transaction is
not embodied in any statute, but proceeds upon general
principles; and it cannot be extended to a case to which
the reason underlying it is wholly inapplicable. T
cannot, therefore, accede to the contention that both the

(1) (1929 1. L. R. 5 Lah. 80,
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sub-vendees should be deemed to have waived their 1953

right of pre-emption. Tirate RaM

It appears that the price paid by them exceeded Dzm‘vllhm.-
the amount for which the house was originally sold,
and it is contended that the purchase of the property
by them cannot, therefore, be treated as having heen
made in exercise of their right of pre-emption. The
short answer to this argument is that the additional
amount represented the cost of the sale-deed and the
compensation paid to the first vendee for the improve-
ments effected by him.

SHAD:I:&L C.J g~

For the foregoing reasons I would affirm the decree

of the lower Appellate Court and dismiss the appeal
with costs.

ABpUL QADIR J.—T agree. ABDUL QaprR T
N.F.E.
Appeal dismissed.



