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Before Bhide and Currie JJ.
1933 ALLAH EA K H I a n d  a n o t h e r — Petitioners

KAEAM IL A H I—Respondent.

Criminal Revision No-1532 of 1932.

Criminal Procedure Code, Act V of 1898, SecUon 488 ; 
Claim for Maintenance for minor daughters—in laioful 
tody of divorced mother—Miihammadan Laic—whether hu}!“ 
hand can demand custody of daughters as condition jjfecedent 
to maintaining them.

Held, tliat wliere tlie cliildren are in tlie custody of their 
motheT and slie is tKeir lawful guardian, they are entitled to 
claim maintenance from their father while living with, the 
motlier.

Hence, where the parties are governed hy Muhammadan 
Law and the motherj though divorced, is thns the natural 
guardian of her daughters, until they attain the age of 
puberty, the father cannot demand the custody of the 
daughters as a condition precedent to maintaining them.

Mussammat Sarfraz Beg am v. Miran Bahhsh (1), Mus-- 
sammat Zauhra Bi v. Mohammad Yusaf (2), and Emperor v. 
Ayshahai (3). followed.

Man Singh v. M&t- Dharmon (4), Sardar Muhammad, v. 
~Nut Muhammad (5), and Sultan v. Mahtdb Bihi (6), diti- 
tinguished.

Other cases referred to.

Case reported by K. B. Sheikh Din Muhammad^, 
Sessions Judge, Jhelum.

Badri Nath, for Dewan Mehr Chand, for Peti
tioners.

Ghulam Mohy-ud-Din, for Respondent.
(1) (1928) I. L. R. 9 Lah. 313. (3) (1904) 6 Bom. L. R. 536.

: 1938 A. I. R. (Lali.) 543. (4) 18 P. R. (Or.) 1894.
(2) 1930 A. I. R. (Lah.) 1043. (5) 22 P. R. (Or.) 1917.

(6) (1926) 98 I. C. 391.



B epo r t  of t h e  S e s s io n s  J u d g e . 1933

The proeeedings are f&rwarde4 for revision on A llas BAKfii 
the following gromuls Eaeam’Isasi.

Out of the two daughters one is 10 years old and . 
the other 7. Both haye been contracted in marriage 
by their father during their infancy. The mother is 
entitled to the custody of her daughters till they attain 
puberty and the father is bound under Law to main
tain them. This has been clearly laid down in Mus- 
smmnat Sarfraz Begwm v. Bliran Bakhsh (1). In  that 
case an application had been filed under section 488,
Criminal Procedure Code, by a Muhammadan infant 
daughter through her mother, her legal guardian, 
against her father, who was willing to maintain the 
child if her custody was given to him. I t  was lield 
that the child was entitled to an order for maintenance 
against her father while living with her legal 
guardian.’" ■

The offer of the respondent to maintain his 
daughters, if they are handed over to him, is therefore 
no reply to this application and the order of the 
learned Magistrate appears to me to be both illegal 
and harsh. The respondent’s means of living are 
that he is the only son of an agriculturist, who 
owns a considerable area. After divorcing his former 
wife he has m.arried another. Consequently lie can
not plead lack of means, when called upon to main
tain his off-spring by a discarded wife. Under the 
circumstances of the case a sum of Rs. 8 per mensem 
should be paid by him towards the maintenance of liis 
daughters and I recommend that the order of the 
learned Magistrate be set aside accordingly.
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1933 Order of Broadway J.> dated 3rd February 1933,
!Alla^*Eaehi the case to a Dimsion Bench.

B r o a d w a y  J .—I t  has been repeatedly held that aV.

K a h a m  I l a h i . f  only be called on to maintain his minor
Bhoadway J. children if it is found that he neglects or refuses to do 

so. Here there is no question of neglect and the 
father has not refused. On the other hand in Miis- 
scmmat Sarfraz Begum v. Miraii Bakhsh (1), B'lus- 
sammat Zaulira Bi v. Mohammad Yusaf (2), Ja i  Lai J. 
has held that a father can be called on to maintain his 
children if they are living with their lawful guardian. 
There seems to be some conflict of opinion on. the point 
and I  accordingly refer the case to a Division Bench.

O r d e r  of t h e  D ivivSio n  B e n c h .

Bhibe j . Bhtde j .—This is a petition for revision arising
out of an application for maintenance under section 
'488, Criminal Procedure Code. The application was 
made on behalf of two minor daughters of the res
pondent Karam Ilahi—aged about 7 and 10 years. 
The girls are living with their mother, who has been 
divorced by the respondent. The respondent offered 
to maintain the girls if they were entrusted to his 
custody.. The trial Magistrate held that in view of 
this offer, respondent could not be said to have ‘ re
fused to maintain ’ the daughters within the meaning 
of the provisions of section 488, Criminal Procedure 
Code. In support of this view he relied upon Blan 
Singh v. Mst. Dharmon, etc. (3), Ralla and Kartara 
V. Mst. A tti (4),, S'ldtan v. Mahtah Bihi (5). The ap
plication was accordingly dismissed. A petition for 
revision was presented to the Sessions Judge who held 
'following Mussam.mat Sarfraz Begam v. Miran 

BaJxhsli (1)], that the mother being the lawful
(1) 1928 A. I. R. (Lah.) M3:

I. L. E. 9 Lab. 313.
(2) 1930 A. I. R. (Lah.) 1043.

(3) 18 P. R. (Or.) 1894.
(4) 115 P. L. R. 1914.
(5) (1926) 98 I. C. 391.



guardian of the daughters imder the Muhainmadaii 1033
Law till they attain the age of puberty, the respondent
was bound to maintain them, even while they were v,,
ill the custody of the mother. He accordingly for- Kaea^JClahi.^
warded the petition to this Court w i t h  a reconunenda- B h id e  J.
tion that the order of the learned Magistrate be set
aside and the applicants be awarded a sum of Bs. 8
per mensem by way of maintenance. The petition
came up at first before a Single Judge, but has been
referred by him to a Division Bench as he thought
tbat there was some conflict of authorities on the
point involved,

I may state at the outset that it is not suggested 
that the respondent’s offer to maintain his daughters, 
if they are entrusted to his custody, is not bond fide, 
and I  shall assume for the purposes of this petition 
tha t it is a bond fide oifer. The question of law for 
consideration is whether such an offer is a good answer 
to an application for maintenance under section 488,
Criminal Procedure Code, on behalf of minor children 
wlio are in the custody of their lawful guardian. The 
contention of the learned counsel for the respondent 
is that there is a provision in section 488 entitling the 
wife to refuse to live with her husband on certain 
grounds when the husband offers to maintain her, if 
she lives with him; but there is no such provision in 
the case of children and this shows that children can
not claim any pecuniary allowance under section 488,
Criminal Procedure Code, from their father, when he 
offers to maintain them provided they live with him.
The learned counsel further contended that a criminal 
Court is not concerned with questions of guardianship 
and for the purposes of section 488, Criminal Pro
cedure Code/it is immaterial whether the children are

VOL. XIY ] LAHORE SERIES. 773



1933 living with their lawful guardian or otherwise and
Allâ *Uakhi the father is entitled to their custody. In

-B. support of these contentions the learned counsel mainly
Kaeam I lahi. on Man Singh v. Mst. Dharmon, etc. (1), and

B h id e  J .  certain later rulings of the Punjab Chief Court in
which that ruling was followed, viz. Abdulla v. Mst. 
Zaincth (2), Ralla and Kartara v. Mst. A tti  (3)  ̂
Sardar Muhammad v. Niir Muhammad (4), and two 
rulings of this Court reported as Sultan v. Mahtab 
Bibi (5), Jagan Nath v. KoshaUia Devi (6). He 
further submitted that two recent rulings of this 
Court, tA z . Mussam.mat Sarfraz Begum v. Miran 
Bakhsh (7V and Mst. Zauhra Bi v. Muhammad Tusaf 
(8), in which a different view was taken, do not lay 
down the law correctly.

As regards Mmî  Singh v. Mst. Dharmon, etc. (1) 
which has been followed in most of the Punjab rulings 
relied upon by the respondent, it would appear from a 
perusal thereof that the learned Judges in arriving at 
their conclusion that the father in that case could not 
be held to have refused to maintain the children did
not ignore the question of guardianship, but actually
took into consideration the fact that he was their law
ful guardian 'under the Hindu Law (by which the 
parties to that case were governed) and as such en
titled to their custody. They observed as follows :—

" x̂-S to the two minor sons, we are of opinion that 
they are not entitled to an order for separate main
tenance on this application by order of a Criminal 
Court under section 488, Criminal Procedure Coda

(1) 18 p . R.. (Cr.) 1894. (5) (1926) 98 I. G. 391.
(2) o P. L. R. 1904. (6) (1927) A. I. R. (Lah.) 430.
(3) 115 P. L. B. 1914. (7) (1928) I. L. E . 9 Lah. 313:
(4) 22 P. R. (Cr.) 1917. 1928 A. I. R. (Lah.) 543.

(8) 1930 A. L R. (Lah.) 1043.
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A father is fvima facie the guardian of his minor
children and entitled to their custody as well as to that at.t.att Raehi
of his wife, and he is not under an obligation to make_ . . , Xaeam Ilahi.
them a money allowance for their maintenance apart ______
from himself merely because he is the husband, or the B h i d e  3 .

father, and by refusing to do so he does not refuse to
maintain them.”

But the position mi^ht be different, where the 
father is not the fruardian of the children and this 
fact is recognised by tlie learned Judges as would ap
pear from the following remarks which appear in the 
judgment :—

“ I t is competent to the mother to apply to the 
Court under Act V III  of 1890 to give her the guar
dianship of the children which can only be done 
on proof that the father is an unfit person and when 
this has been done and the father refuses to make an 
allowance for a child, it may be that she can resort to 
section 488, Criminal Procedure Code.’’

I t  is thus clear that the learned Judges who' 
decided 3Ifm Singh v. Mst. DJiarmon, etc. (1) did not 
mean to lay dovvii that even in cases where the mother 
is the lawful guardian of the children and they are 
living with her. the father is within his rights in 
offering to maintain them only if they are entrusted to 
his custody.

In  all the later Punjab Chief Court cases on which 
the learned counsel for the respondent has relied, it 
appears that the father was the guardian and hence 
all those cases are clearly distinguishable on this 
ground. As regards the tW(j rulings of this Court on 
which he has relied, 7m Sultan y , Mahtab
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1933 and Jagan Nath v. Koshallia Devi (1) the former was
'At.t.att Bakhi decided on the report of the Sessions Judge without

hearing any arguments. The case of children is dealt Kabam Ilahi. 1  ̂ ,
...... with very brieily and most or the rulings relied on

Bhibb J . therein appear to relate to cases where the father was
the lawful guardian of the children and as such en
titled to their custody. In Jagan Nath v. Koshallia 
Devi (1) also the order is A'ery brief and contains no 
discussion of the point raised before us. The case 
related to Hindus and the father was apparently the 
lawful guardian. There is a remark in the report of 
the Sessions Judge that the father had applied for the 
custody of the daughters and the application had been 
dismissed. But it is not clear on what grounds it was 
dismissed. ' In any case it does not appear from the 
report that the mother had been actually appointed a 
guardian of tlie daughter who was living Avith her. 
There was moreover a definite finding of fact by the 
Magistrate that the father had not neglected or re
fused to maintain the daughter.

The Punjab cases relied on by the learned counsel 
fox the respondent thus do not help him. On the other 
hand the two recent rulings of this Court which have 
been relied upon on behalf of the petitioners, viz. Mus- 
mnmM Sarfras Begum v. Miran Bakhsh (2) and Mst. 
Zauhra Bi v. Muhammad Yusaf (3) are in point and 
are dearly against him. I t  was held in these rulings 
that where the children are in the custody of their 
mother and she is their lawful guardian, they are en
titled to claim maintenance from their father while 
living with the mother. Ma?i Singh v. Mst. Dharmon 
(4). which is the mainstay of the argument of the

(1) 1927 A. L B. (Lali.) 430. C3) 1930 A. I. R. (Lah.) 1043.
(2) (1928) I. L. R. .9 Lah. 313. (4) 18 P.. R. (Cr.) 1894.
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learned counsel for the respondent as well as Sardar , 1933
Mii'ham.mad v. Niir Muliammad (1), were carefully Baehi
considered and distinguished in one of these rulings _  v.
M'ussammat Sarfraz Begem v. Miran Bahksh (2).
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E aeam  I l a h i-

The learned counsel for the respondent was not 
able to cite a single decision of any other Chief Court 
or High Court in India in support of his argument, 
while the view taken in Mussammat Scirfraz Begum 
V. Mimn Bal'lish (2). is supported by the following 
decisions of the Bombay and Madras High Courts 
and the Chief Court of Burma. Ernferor v. Ayslia- 
hoi (:3). (which was followed in Mahomed Jusah Haji 
Adam Nicrani v. Haji Adara Haji Usman Nv.rani (4). 
I/i re Faratliy Tcdapvil Moideen (5) and Murgesan 
Mudaliar Hodlarama (6). The facts in EmfSfor  v. 
Ajyshahai (3) are practically on all fours with those of 
the present case.

The mere fact that section 488, Criminal Pro
cedure Code, contains a proviso entitling the wife to- 
refuse to live with the husband on certain grounds 
while there is no such provision in the case of children 
does not seem to be of much significance. The minor 
children cannot be expected to have any voice in the 
matter and the law will presume that for the sake of 
their welfare they should be in the custodj^ of their 
lawful guardian, i.e. their guardian under the per
sonal law , or a guardian appointed by a competent 
Court, if any. In the present instance it  is not dis
puted that the mother, though divorced, is the guar
dian of the daughters under the Muhammadan Law by 
which the parties are governed as the daughtdrs have-

BhIDB iTi;

(1) 22 P. R. (Cr.) 1917. (4) (1913) I . L. R. 37 Bom. 71.
(2) (1928) I. L. E. 9 Lah. 313: (5) (1913) 21 I. O, 469.
(3) (1904) 6 Bom. L. R. 530. (6) (1915) 30 I, 0. 480.



1933 not yet attained the age of puberty. I t  was urged
A l l a h  U iS H i  the mother may be disqualifed to b© the guardian 

V. in certain circumstances {vide Para. 258 of Mulla’s
. ^ a r 4m I l a h i . of Muhammadan Law). But, if she is so

B h i b e  J. disqualified, it is open to the respondent to move a com
petent court to appoint him or some one else as the 
guardian of the daughters. Until he does so, she is 
the natural guardian and there is nothing in the pro
visions of section 488, Criminal Procedure Code, to 
show that he is entitled to demand the custody of the 
daughters from their lawful guardian as a condi
tion precedent to maintaining them. To place any 
such construction on that section is in fact likely to 
defeat its object. Per in that case a father may easily 
be able to escape liability for the maintenance of his 
children by the simple device of demanding their cus
tody, when he knows full well that owing to their in
fancy or other reasons the mother would be unwilling 
to entrust them to his care. I t is true that it is 
not the function of a criminal Court to decide ques
tions as regards the right to guardianship of children, 
but there is no reason why it should not take notice of 
the fact that the mother is (as in this case) their lawful 
guardian under the personal law and that the father 
is not 'pHmd facie entitled to demand their custody. 
In my opinion an offer by a father to maintain the 
children provided they are entrusted to his custody 
in such circumstances, is tantamount to a refusal to 
maintain them within the meaning of the provisions 
of section 488, Criminal Procedure Code, as held in 
Emjieror v. Aysliabai (1), I  would accordingly accept 
the recommendation of the learned Sessions Judge and 
setting aside the order of the learned Magistrate
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direct the respondent to pay Es. 8 per mensem to tiie 1933
petitioners by way of maintenance with elect from 
the date of the application (10th May 1932). ^  -y.

C u r r ie  J .— I  conciir.

A'. F. E.

Revision accented.
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K a e a m  I l a h i .

B h i d e  J .

APPELLATE CIVIL.
Befoi'e B lu d e  J .

ALLAHABAD BANK, LTD. ( P l a i n t i f f )  1933

versus
RAJA EAM AND OTHERS (D e f e n d a n t s )

Respondents.
Civil Appeals No^. 253 and 283 of I933i

Civil Froceiure Code, Act F of 1908. Order X L , rule 1 :  
lleeeiver ad-iBterim •— apijointment of — hy Delhi Court — in  
partition svit — whether bars siihseguent appointment hy 
Lahore Court in mortgagee'’s suit in respect of the sdme pro~ 
perty —  Section 151: Inherent powers — ewercise of — wKefe 
other remedy is open to appellant—Section 24: Transfer of
suit from, Delhi to Lahore—hy High Court—Suo moto—in 
interests of justice.

Considerable delay took place in the hearing* of tlie suit 
hy the appellant-Bank on tlie basis of an eqiiitab/.e mortg’ag’e, 
and its application for the appointment of an ad-interiin Re
ceiver (hotii instituted in Lahore in 1930), owing to the tac
tics employed by tbe mortg'agor-defendants, a- Joint Hindu 
family of four brothers and their sons and nephews, tlie latter 
of whom instituted a suit for partition of the family properties 
in a Court at Delhi in Angnst 1932 and succeeded in getting 
a BeceiTer appointed -in  that suit hy consent of parties, in 
'October 1982, who wag g'iven charge of all the Joint family 
property situate at 'Lahore including that in the mortgage 
suit. When the mortgagee-Bank’s petition for appointment 
t)f an ad-inteHm Eeceive^r came on for final hearing at Lahore


