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April 26.

Before Bhide J .

MUSSAMMAT N IAM ATI BAI ( P l a in t if f ) 
Appellant, 

versus
DAULAT RAM and  another  (D efe n d a n ts)

Respondents.

Civil Appeal No. 1823 of 1932.

(Jourt-fees Act  ̂ VII of 1870, Section 7 {iv) (/), Sch. I l f  
Article 17: Accounts Suit—Appeal—proper valuation of—  
for purpose of Court-fees — PfoCedure —  if MeTnorandum of 
appeal is not properly stamped.

The plaintiff-appellant filed a suit for rendition of ac- 
coimts. A preliminary decree was passed and referees were 
appointed 'witli tlie consent of tlie parties for the purpose of 
going into the accounts. The trial Oonrt passed a decree in 
accordaiice with the referees’ report, disallowing the plain­
tiff’s objections on the groimd tliat the referees having been 
appointed with her consent it was not open to her to raise 
any objections. Plaintifi appealed to the Bistrict Judge on 
a Conrt-fee Stamp of Us. 10 under Sch. 11, Art. 17 of the 
CoTirt-fees Act. The respondent objected that the Court-fee' 
sh.onld be ad valorem on the amount actually claimed by tKe 
plaintiff-appellant. This objection Avas upheld by the Dis­
trict Judge and the appeal dismissed.

Held, that under section 7 {iv) (/) of the Court-fees Act. 
it was for the plaintiff-appellant to value properly th.e relief 
sought in the memorandum of appeal and that she should- 
haye paid ad valofem Court-fees on that amount.

The appeal was from tlie ‘decree’ of the lower Court; 
although it was prayed th.at the case should be remanded for * 
appellant’s objections to be decided on the merits, the real 
relief sought was that the amount claimed in appellant's ob-- 
jections should be decreed in addition to that allowed by the- 
referees.
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C. li. Ummar t . C. K. Ali Ummar (1), Kukdla v. Eii- ld̂ d>
katanendam (2), and Faizidlali Khan r. Mauladad Khan <8), ;y;usg^.^AX'
follo’Rred. jSTiamat?: Bai

Srinavasacharhi v. Perindevamma (4), not follo'wed. v.
Kanji Mai t. Panna Lai (5), disting-m'slied. Daitlat EaM.

Held further^ liowerer, tliat, tliougli tlie cottDSel for the 
appellant had not expressed Ms readiness to make up tlie 
Court-fee in the course of i.is arguments, tlie proper course in 
tlie circumstances of tlie case was to inform him of the de­
cision of the Court on the point and give him a reasonable 
opportunity to value the relief sought in appeal and to pay 
Court-fee thereon.

Faizullah Khan x. Mauladad Khati (3), referred to.

Second Afpeal from the decree, of Sardar Sewa- 
rmi Singh, District Judge, Multan  ̂ dated the I5fh 
June, 1932, dismissing the apfeal {as being insujp.- 
ciently stamj êd) from the order of Aglia Khan Ahmad 
Khan, StiJfordinate Judge, 1st Class, Mtizaffargarh  ̂
dated the 16th Decemher, 1931, granting the flai%liff 
a final decree for Rs, 1,837-15-3.

Har. G o p a l ,  for Appellant.
N a w a l  K i s h o e e ,  for Respondents.

Bhide J.— This second appeal arises out of a Bhide J, 
suit for rendition of accounts. A  preliminary decree 
was passed on the 9th January, 1931, and thereafter 
two persons were appointed as referees with the con­
sent of the parties for the purpose of going into the 
accounts. The trial Court passed a decree in aGcord- 
ance with their report disallowing the objections raised 
by the plaintiS, on the ground that it was not open 
to her to raise any objecti*ons, as the referees were
(1) (1931) I. L. B 9 Bang. 165. l i )  (1929) I. L, K. 10 LaJi. 737, 742

(P.O.).
(2) 1938 A. I. R. (Mad.) 381. (4) (1916) I. L. R. 3aMad. 725

(5) (1915)-'2B. I..-0̂ 262.̂  /



1933 appointed with her consent. An appeal was prefer- 
M tjssammat red by the plaintiff to the District Judge on a court- 

N ia m a t i B a i fee stamp of Rs. 10. This, was objected to by the 
Dattlat S a m . respondents on the ground that ad mlorem court-fee 

B hi^ j  should have been paid on the amount actually claimed 
■ by the plaintiff. This objection was upheld by the 

learned District Judge and the appeal was dismissed. 
From this decision the plaintiff has preferred the 
present appeal.

The sole point that requires decision in this case 
is that of court-fee. The learned counsel for the ap­
pellant has urged that the suit being one for accounts 
the plaintiff had the option of fixing the valuation 
both for the plaint and for the memorandum of ap­
peal. In support of this contention he has relied on 
Faizullah Khan v. Mmladad Khan (1), a decision of 
their Lordships of the Privy Council. He has further 
cited C. K. Ummar v. C. K. Ali Utnmar (2), Nukala 
Y. Efikatanandam (3), and in support of his conten­
tion that the plaintiff was entitled to fix the valua­
tion for the purpose of the appeal different to that 
placed by her on the plaint. The learned counsel for the 
respondent has referred to Srinimsacharlu v. Perin- 
demmma (4), and Kanji Mai v. Panna Lai (5). The 
latter ruling does not appear to be in point as all that 
was really decided therein was that a suit for accounts 
is governed for the purpose of court-fee by section 7 
of the Court-fees Act and not by article 17, schedule 
2 of that Act. As regards that point it may be stated 
here that article 17 {vt) of schedule II was relied upon 
by the appellant in the Court below and also in the
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(1) (1929) LL.R. 10 Lah. 737 (P.O.). (3) 1933 A.I.E. (Mad.) 830.
<2) (1931) LL.R. 9 Rang. 165 (F.B.). (4) (1916) I.L.R. 39 Mad. 725 (F.B.). 

(6) (1915) 2S L 0. 262.



meinorandimi of appeal, but at tlie time of arguments 19-̂ 3
before me, the learned counsel for tHe appellant gave M ussammat

up this position and relied solely on the wording of
section 7 (w) (/) of the Coiirt-fees Act, which is D a u ia t  B am .

clearly applicable to a suit for accounts and 'WOuM
therefore exclude clause V I of article 17 of the second
schedule. The other ruling, Srinavasackarlu v.
Perindevamma (1), a Full Bench ruling of the Madras
High Court— no doubt supports the contention of the
learned counsel for the respondent, that once a value
is put upon a plaint for the purposes of court-fees,
that should also govern the court-fee on appeal. In
that case, the appeal was filed by a defendant, but it
is urged that the same rule Avould a fortiori govern
an appeal filed by a plaintiff as in the present case.
This ruling of the Madras High Court was discussed 
by a Full Bench of the Rangoon High Court in C. K.
Ummar v. C. K. AU Vmmar (2), and it was pointed 
out therein that the Madras view is not supported by 
the wording of section 7 {iv) (/) of the Court-fees 
Act and is also in conflict with the decision of their 
Lordships of the Privy Council in Faizullah Khan v*
Mmiladad Khan (3). The interpretation placed upon 
the latter judgment by the Rangoon High Court was 
followed recently by a Division Bench of the Madras 
High Court in NuMla v. Enkatanmdam (4).

After carefully considering the point at issue in 
the light of the above authorities, it seems to me deaf 
that it was for the appellant to value the relief sougKti 
in the appeal. She did not, however, do so and paid a 
court-fee -of Es, 10 only under article 17 of the’ sfeooiid

(1) IX .B . 39 Mad. 7 2 5 '^ 3 .) . (3) (1929) 73f -
(P.O.). , , ' ■ ■'

' (3) (1931) I.LVB. 9 Bang; 160 (4) ' 1938
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1933 schedule of the Court-fees Act. As stated already, 
MbsZ emat learned counsel for the appellant conceded that

BiAMATr BAi this was wrong. It was suggested that the plaintiff 
Batjlat Sam. should be taken to have valued her relief at a figure

-----  for which a court-fee stamp of Rs. 10 would be suffi-
HiDE J. But I do not think that this would be proper,

as the court-fee of Rs. 10 was not paid on this basis 
at all. It was for the plaintiff to value properly the 
belief sought in the memorandum of appeal as re­
quired by law, but she had not done so. In the cir­
cumstances it seems to me that the proper course 
would have been to ask the plaintiff to value the relief 
sought for the purposes of the appeal and pay the 
court-fees thereon. The value of the relief sought 
would, in my opinion, in the present case naturally be 
the amount which the plaintiff claims in excess of the 
amount decreed in her favour by the trial Court. A l­
though the plaintiff prayed in her appeal that the case 
should be remanded for her objections being decided 
on merits, the real relief she wanted was the amount 
claimed in her objections. It should be noted in this 
connection that the appeal lay from the decree and 
not from the order refusing to decide the objections on 
merits. The case might have been different, if it 
were impossible for the plaintiff to say what amount 
«he would be entitled to . But as the learned District 
Judge points out in his judgment the plaintiff claimed 
definite items amounting, to about R .̂ 1,450 in excess 
of the sum recommended by the referees.

The learned District Judge has remarked in the 
course of his judgment that the appellant’s coiinsel has 
not expressed readiness to make up the court-fees. 
The appellant has filed an affidavit that she was pre­
pared to make up the court-fee and was not given an
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opportunity. Even if counsel for the appellant liad 1933
not expressed his readiness in the course of his argu- MTTsmtMA-r 
ments, to make up the eourt-fee, the proper course in. K ia m a t i Bai
the circumstances of the case would have been, I Eam-
think, to inform him of the decision of the Court on the ^  
point and give him a reasonable opportimity to value 
the relief sought in appeal as required by section 7 {iv) 
if) of the Court-fees Act and pay conrt-fee thereon. I 
ivould invite attention in this connection to the re­
marks of their Lordsliips of the Privy Council in 
Fmziillaft Khan v. Mmdadad Khan (1).

I accept the appeal and remand the case to the 
learned District Judge for re-decision with the direc­
tion that the plaintiff shall value the relief sought in 
appeal and pay <ui valorem court-fee thereon, as re­
quired by section 7 {iv) (/) of the Court-fees Act,
"within one month of this date. If she does so, the 
appeal shall be heard on the merits and in that case 
the costs of this appeal shall be borne by the parties.
If on the other hand, she fails to do sô  the appeal will 
be liable to be rejected and the costs of the present 
appeal will also be borne by her. Court-fee on this 
appeal to be refunded.
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Appeal aocefted. 
Case remanded.

(1) (1929) I, L. E. 10 Lah. 737, 742 (P. O ).


