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Before A M ison J ,

1933 ABDUL KARIM a n d  o t h e r s  (D e f e n d a n t s )

AppeUants
versus

H A K A M  M AL-TAN I M AL ( P l a i n t i f f s )  

Respondents.
Civil Appeal No. 1427 of 1932.

Civil Procedure Code, Act V of 1908, Order XXI, rule 2— 
Adjustment of a decree out of Court—Certification thereof— 
hy 'Execution Court—Oral agreement varying the terms of a 
decree—lohether can he yroved—Indimi Evidence Act, I of 
1S72, section 92.

Tlie respondents obtained a mortgage decree for Rs. 13,172 
against the api)eliants with a provision that if B s. 2,000 
were paid into Court hy 31st March 1930 and Rs. 4,000 by 
31st March 1931 the decree shonhl be held to be satisfied 
and that in case of failure of either of these two instalments 
the whole amount of the decree would be payohle. The first 
instalment was duly paid but not the second. The respon
dents later applied for execution of the whole decree. The 
judgnient-debtors pleaded that wdien the time came to pay 
tlie second instalment tliey could not do so and asked for an 
extension of time to pay it, and that an ag-reement was arrived 
at that the judgment-debtors should pay Bs. 3,000 by the end 
of April, 1931, and the sum of Rs. 1,500 by the end of Dec
ember, 1931, and thereon the decree should be considered 
fully satisfied as before. The judgment-debtors claimed 
that they had made these payments in time, and that there
fore the decree was incapable of being further executed. 
The Lower Court held that the alleged oral agreement amoimt- 
ed to an adjustment of the nature referred to in Order X X I ,  
rule 2, Civil Procedure Code, and should have been certified 
in Court within 90 days of the alleged completion, in Decem
ber, 1932, ‘which had not been done.

Held, firstly, that the oral agreement in the present case 
mnountec} to an adjustment of the decree, as it was alleged 
i t  at the agreement 'was carried out and the instalments fix-



A b d u l  Ii a h i m .;
'V.

ed paid and, secondly, that as the last instalment undex the 1933 
agreement was alleged to have been paid in December 1931 
the adjustment had to be certified within 90 days of its pay
ment and that this not having been done the executing' Hakam M'at,—‘ 
Court could not recognise the alleged adjustment. Tani M al.

Hotchand Tola ram v. Prem Oh and (1), relied on.

Miscellaneous first a'pyeal from the order of M r,
Cf\ U. Whitehead, Senior Subordinate Judge, Sitnla, 
dated the 23rd of Septemljer 1932, disallowing the 
objection of the judgment-de'htoTS and ordering the 
exeeution to proceed.

Jalal-ud-Din and Nihal Chand Mehra, for A p 
pellants.

Achhrtj Eam, for Eespondents,

Addison J.— The firm of Hakam Mal-Tani Mai A d d iso n  J 
obtained a consent mortgage decree for Es. 13,172 
against Abdul Karim, etc., but there was a provision 
that the decree would be held to be fully satisfied, if 
the judgment-debtors paid into Court Es. 2,000 by the 
31st March 1930 and Es. 4,000 by the 31st March 
1931, and that in case of default in paying either 
of these instalments, the whole amount of the 
decree with costs and future interest would be 
payable. Es. 2,000 were paid before the 31st 
March 1930, but the sum of Es. 4,000 was not 
paid by the 31st March 1931. Accordingly the'; 
decree-holder applied for execution of the whole 
decree by sale of the mortgaged property. The ■ 
judgment-debtors, on 22nd July 1932, put in a 
petition to the effect that, when the time came to pay 
the second instalment of Es. 4,000, they could not do 
so and asked the decree-holder for an extension of 
time. Accordingly, an agreement was arrived at that
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19S3 ' the Judgiiient-debtors should pay Rs. 3,000 by the end
Abdul Kaeim April 1931 and the sum of Rs. 1,500 by the end of 

December 1931; and if this were done, the decree was 
considered fully satisfied as before. The

------ judgment-debtors claimed that they made these pay-
.Addison J.  jj^ents in time and that, therefore, the decree was in

capable of being further executed. The decree-holder 
replied that the last payment alleged under the new 
agreement was to be made m December 1931 and that 
the objection of the judgment-debtors being dated the 
22nd July 1932, it was time-barred as an appli'^ation 
for certification under Order X X I, rule 2, Civil Proce
dure Code. The decree-holder also denied the facts, 
stating that the first instalment of Rs. 2,000 was paid 
on the 1st April 1930, that there was no oral agree
ment in 1931 and that although Rs. 3,000 were paid 
before the end of April 1931, nothing more was paid. 
The executing Court has held that the alleged agree
ment amounted to nn adjustment of the nature re
ferred to in Order XXT. rule 2. Civil Procedure Code, 
and that it ous'ht to have been certified within 90 days 
of the alleged completion in December 1931. This 
not having been done, it rejected the objections and 
ordered the execution of the decree to proceed. 
Against this decision the judgment-debtors have pre
ferred this appeal.

It was held in Botchand Tolar am v. Prem CJi.a.nd 
(1)- that an oral agreement between parties to a decree 
T'arving the terms of the decre« can be proved and that 
the proof thereof is not barred bv section 92 of the 
Evidence Act. It was further held there that an oral 
agreement that an instalment of the decree is to be 
paid in Court, which is later on actually so paid,
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ainoiuits to an adjustment of the decree within the 1933
meaning of Order X X I, rule 2, and is capable o f Karim
proof. With this ruling I am with all respect in v,
agreement. It follows that the agreement pleaded in

t o l . x i v ]  l a h o e e  s e r ie s . 6 7 1

the present case amounted to an adjustment of the
decree, it being alleged that the agreement was carried A d d iso n  

out and the instalnients fixed paid. AvS the last in
stalment is alleged to have been paid in December 1931, 
the adjustment had to be certified within 90 days of 
its payment, that is, of the alleged completion o f the 
agreement. This not having been done the executing 
Court could not recognize the alleged adjustment.

The decision o f the Court below was, in niy 
opinion, correct, and I dismiss the appeal with costs.

A. N. C\

Appeal dismissed.


