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Before Addison and Bhide JJ ,
1933 M USSAM M AT  K A R M O N  a n d  a n o t h e r

M a ^ 2 2  ( D e f e n d a n t s )  Appellants
versus

H I E A  SINGH AND OTHERS ( P l a i n t i f f s )  R esponden ts..
Civil Appeal No. 1214 of 1926.

Custom — Succession—N  o?i-ancestml property— Garewal 
Jats — Smnmla Tahsil, Ludhiana district — Collaterals— 
whether exclude married daughters—Riwaj-i-am—entries in 
— whether include non-ancestral property.

Held, tliat according' to custom prerailing among Gare^ 
wal Jats of tlie Samrala Tahsil of tlie Ludhiana District, col­
laterals of tlie last male Holder are entitled to suceeed to non- 
ancestral property left l>y Kim in preference to liis married* 
daxigliter.

Also, that tlie entries in tlie Riivaj-i-ams of the LndM- 
ana District, excluding- married dangliters, leave no doubt 
that they refer to both ancestral and non-ancestral property.

, Miusammat Ishar Kaur v. Raja Singh (1), Partap Singh  
y. Mst. Pnnjahu (2), and Riwaj-i-am, relied npon,

Sitarri Das v. Mst. Moolo Bai (d), Ghulam Muhammad 
V. 3Ist. Gohar Bihi (4) and Reham A li Khan v. Mst. Sadiq-ul~ 
nisa (5), referred to.
, Second appeal from the decree of B. E. Lala 
Ganga Ram, Soni, District Judge, Ludhiana, dated 
the 11th January, IQM, affirrning that of Lala 
Sakhir Chand, Subordinate Judgey 2nd Glass, Ludhi­
ana, dated the 13th May, 1925, declaring that the 
gift in suit shall not affect the plaintiffs' reversionary 
rights after the death of Mussamniat Jatm , defen­
dant. ■ ■

B a l w a n t  R a i ,  for Appellants.
A m a r  N a t h  C h o n a , fo r  R esponden ts. .

(1) 94 p . L. R. 1911. (3) (1926) I. L. R. 7 Lab. l i l
(2) 2o P. R. 1912. (4) (1920) I. L. R. 1 Lah. 284.

(5) (1932) I. L. R. 13 Lah. 404.



Bhide J .—Plaintiffs, who are the collaterals of 
one Lakha, s'lied in this case for a declaiation that’ MTT«̂ AVfMiT
the gift of certain land and houses made b j Mussam- Kaemojj
mat Jatan, widow of Lakha, in favour of Mussammat Hj^a "̂ Singh
Karmon, her -widowed daughter, shall not affect their ——
reversionary rights. The suit was decreed by the J-
trial Court and the decision was upheld by the. Dis­
trict Judge on appeal. The defendants have now'' 
preferred a second appeal to this Court, supported by 
a certificate from the District Judge on the question 
of custom under section 41 (3) of the Punjab Courts 
Act.

The decision of the case turned mainly on the 
question whether, a.ccording to the custom governing 
the parties (who' are Gareuml Jats of the Samrala 
Tahsil of the Ludhiana District), plaintiffs as col­
laterals of Lakha a.re entitled to succeed to the pro­
perty in dispute, in preference to hi/s widowed 
daughter Mussammat Karmon after the death of Mus­
sammat Jatan, his widoAv, who holds a life interest 
in it at present. I t  has been held that the property 
in dispute was not proved to be ancestral qua the 
plaintiffs and this finding is not now challenged. -

The learned District Judge has held, relying 
chiefly on Mussammat Ishar Kaur v. Maja Singh {1), 
and Partaj) Singh v. Mst. Ptinjahu (2), that the plain­
tiffs have a preferential right to succeed to the pro­
perty, although it was not proved to be ancestral qtia 
plaintiffs. An attempt w'as made to challenge the 
correctness of the above decisions before the learned 
District Judge On the ground that the entries in thb 
riicaj-i-niii of the Ludhiana District on which the de­
cisions were,,based to a. certain extent sh<nild:liave.
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___ been taken to refer to ancestral property only. The
Mussammat learned District Judge, however, refused to go into 

this question and felt himself bound to follow the 
Hiea Singh, aforesaid decisions.

Bhidk The same argument which was put forward
before the learned District Judge was reiterated be­
fore us. There is no doubt, that there are rulings of 
this Court in which it was held that, in the at)sence 
of any Indication to the contrary, entries i,n the rnvaj- 
i-am should be taken to refer to ancestral property 
(see e.g. Sham Dass v. Mst. Moolo Bad (1), Ghulam 
Muhammad v. Mst. Gohar Bibi (2), Rehman Alt Khan 
r. Mst. Sadiq-'ul-Nisa (3). In the present instance, 
however, an examination of the riwaj-i-am will show 
that the language of the answers to the questions 
which relate to the point now under discussion is 
very wide, and may reasonably be taken to cover non- 
ancestral property as well. For example in the riwaj- 
i-am of the Samrala Tahsil (to which the parties be­
long) prepared in the year 1882, the following ques­
tion and answer appear:—

Question. Answer.
Under what circumstances In our community daugh- 

do daughters inherit ? terg, whether married
If a son or a widow or or virgin, major or
a near collateral is alive, minor, do not sue -
do daughters inherit or ceed in any case.
not ? Up to what degree Father's collaterals,
of relationship has a near however distantly re-
collateral a right prior to lated, succeed to the
that of a daughter f property. They have

got a pref erential right.
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1938
In the coiumii of ‘ instances and memoranda ' it 

ivS further noted: “ This is a universal practice,
that a daughter does not inherit under any circum- 
s t a n c e s { V i d e  Exhibit P/2). The question was ^iea Siwgh. 
not in any way restricted to ancestral property, and Bhidb J. 
if  a daughter succeeded to self-acquired property, 
one would have expected the fact to be mentioned in 
the answer. The absence of any such mention and 
the use of expressions such as ' in any case ’ and 
‘ under any circumstances ’ would seem to indicate 
that daughters do not succeed even to self-acquired 
property.

The above view receives support from the remarks 
of the author of the Customary Law of the Ludhiana 
District prepared at the settlement of 1882 {vide 
paragraph 79 at page 40) to the effect that no dis­
tinction between self-acquired and ancestral property 
was, as a rule, recognised in the answers of the tribes­
men with regard to the rules of succession, alienation,
'•etc.

The answer to question 43 in the Customary Law 
of the Ludhiana District prepared in the year 1911 
shows a change in the custom with regard to the rights 
■ of unmarried daughters, but, so far as married 
daughters are concerned, it is again mentioued in 
unqualified language that they have no rights of 
■succession whatever.” It may be mentioned here 
'that it appears from the answers to some of the ques­
tions in this volume of Customary Law' that the spokes­
men of the tribes did distinguish between self-acquir­
ed and ancestral property when any such distinction 
was recognised (see e.g. Q. 34 and the answer there- 

tto). It 'would thus appear that the nwaj-i-am of
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..'y-
Hiea Siwgh.

19S3 the district is in favour of the plaintife, and this
Mijĝ ABiAT evidence by itself would be sufficient to shift the bur-

Karmon den of proof to the defendants [c/. Be^ v.- A llah-Ditta
(I)]-

In addition to the entries in the riwaj-i-am of 
Bhide J. the district, we have also two decisions of the Punj­

ab Chief Court, viz. Mussammat Ishar Kaur v. Raja 
Singh (2), and Partap Singh v. Mst. Punjabu (3), 
which support the, above interpretation of the riwaj" 
i - a m  and are clearly in favour of the defendants. 
Both of these cases relate to Garewal Jats of the 
'Ludhiana District. In the former case an elaborate- 
enquiry was made through a local commissioner, who 
visited fourteen or fifteen villages and examined over 
a hundred witnesses and it was found that collaterals 
excluded daughters in the matter of succession to self­
acquired property. This ruling was followed in 
Partap Singh v. Mst. Punjahu (3). It is true that 
these decisions cannot be treated as conclusive on 
the point. They are, strictly speaking, admissible 
in evidence under section 13 of the Indian Evidence' 
Act, only as instances in which the custom in ques­
tion was judicially recognised. It was open to the 
defendants to rebut them by adducing fresh evidence 
to show that the custom was not correctly ascertained 
in those cases or that it had since been modified. But. 
the defendants have entirely failed to produce any 
such evidence. They relied merely on the oral testi­
mony of three witnesses, which is altogether vague 
and inadequate to rebut the evidence in favour of the- 
plaintiffs  ̂ which has been referred to above.

I  see; therefore, no reason to interfere with the- 
decree of the learned District Judge, and would dis-
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miss the appeal. But in view of all the circumstances 193S
I would Jeaye the parties to bear their costs in this
Court. Kabmo]̂ '

Addison J . - I  agree. Hiea '̂sihgh.
A . N . C .

Appeal dismissed.
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BAM LAL AND ANOTHER (DEFENDANTS) Appellants .
m r s u s  March 28.

)"’ i
Civil Appeal No. 51 of 1928.

Hindu. I jn v — P aH ii ion  of Jo in t fa m i ly  p ro p e r ty  hy fa!mily 
arrangement-— reduced  to w r i t in g — hut n o t  re g is te red —  

w h eth er  final— w h en  p er fo rm ed  in  p ar t .
Held, that a family an'angementj if it  is in fact reduced 

to tLe form of a dociiiiient, requires registration, if i t  affects 
property of the value of orer Rs. 100, as it does in  tlie pre­
sent case. ’

I^arn Gopal Tulshl Raiii (1), followed.
B u t,  tliat, the doctrine of part performance applied inas- 

imieli as ilie settlement as regards the house property was 
fully acted iipon.. Partition walls were put up where neces­
sary ; new doors were opened; an application was made to 
the Municipal Committee admitting* partition between the 
brotliers. and the brothers paid to each other the -various, sums 
fixed by their father in order to adjust the value of the shares 
allotted to each^ which showed conclusively that the parti­
tion of • the house, property was meant to he a final partition 
thereof, and was not merely a temporary arrangement for ihe 
couveuience of the females of the family.

Mahimed Musa Aghore Kumar GangiiU (2), and 
Vizagapaicm Sugar Develoment Gompmy v., Muthurama* 

reddi (3), relied upon.

(1) a920>lX.R. 61 All. 79 (F.B.). (2) (1915)ix.Il. 42 80J P?.a>;
<3) (1923) I. L. R. 46 Mad. 919 (F.B.). . • • •


