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MlSCELLANEOyS eeiMIMAU

Before Broadway and, Abdul Qadir JJ ,
T h e  c r o w n  (C o m p la in a n t ) P etition er  

versus
PARM A NAND (A ccused) Respondent.

Criminal Miscellaneoas No. 194 of 1932.
Criminal Procedure Code, Act V  of 1898, Section 164 

(2 ):  Statement of apprO'oer under— whether can he recorded 

oTj oath or solemn affirmation— Perjury— lohether charge com­
petent— Indian Oaths Act, X  of 1873, Section 6-

Held, tliat on a person being offered a pardon under seC' 
tion 337 of the Criminal Procedure Code, and on Ms accept­
ance of tliat pardon, tliere is no objection to liis "being placed 

before a Magistrate in order that his statement may be re­
corded under section 164 (2), and the Magistrate is empower­
ed to administer to the deponent an oath or solemn affirmation 

and the statement so recorded can form the subject of an alter­
native charge under the perj'ury sections of the Indian Penal 
Code.

Queen-Empvess r. Alagu Kone (1), Suppa Tevan V’. 
Emperor (2), Queen-Empress v. Khem  (3), followed.

Abdul Aziz V. The Crown (4), Emperor v. Moti La i- 
liira Lai (5), Emperor v. Vishwanath Krishna Sathe (6 ), 
referred to.

Lalu V. Queen Empress (7), distinguished and explain­
ed.

Petition under section 339, Criminal Procedure 
Code, for the 'prosecntion of the accused under sections- 
193, 194, Indian Penal Code, on the complaint 
framed by the Sessions Judge, Shahpur, at Sargodha.

Carden-Noad, Government Advocate, for Peti- 
tioner.

M. L. Batra and K. A hmad, for Respondent.
a ) (1893) I. R716 Mad. 4Sl7 (4) 34 Ti n. (GJr.) 1916. i
(2) (1906) r. L. R. 29 Mad. 89. (5) (1922) I. L. R. 46 Bom. 61.
(3) (1900) I. L. R. 22 AIL 110. (6) (1906) 8 Bom. L. B. S8&.

(7) 2 P. R. fCr.) 1893.
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1933 Order, dated 25th January, 1933, referring case to 

The Ceown a Division Bench.

Paema *Nand. Tek Chand J.— One Sarab Dayal was murdered
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in November 1931 at Bhera in the Shahptir district.
Tek Chasd J. course of the investigation the respondent

Parma Nand was tendered a pardon under section 
337 of the Code of Criminal Procedure, on the condi­
tions specified in that section. Parma Nand accepted 
these conditions and was produced before Sheikh 
Alla-ud-Din Arshad, Magistrate, 1st Class, who re­
corded his statement on solemn affirmation under sec­
tion 164 of the Code. In this statement he implicated 
Bam Narain and Na.rsingh Das as the persons who 
had committed the murder in company with himself. 
"When Parma Nand was produced as a witness for the 
prosecution before the Committing Magistrate, he 
went back on the statement which he had made before 
Sheikh AIla-ud-Din Arshad, and stated in cross- 
examination that the statement made by him under 
section 164 was false, that he made it because he had 
been tortured by the police and that as a matter of 
fact Narsingh Das and Ram Narain were not concern­
ed in the crime. In the course of the trial before the 
Sessions Judge, Parma Nand stuck to this position 
and repeated that he had falsely implicated Nar­
singh Das and Pam Narain in his statement before 
Mr, Arshad under pressure of the police.

As there was no other evidence against Nar­
singh Das and Ram Narain the learned Sessions Judge 
acquitted them. But being of opinion that there were 
reasons to believe that Parma Nand had given false 
evidence, he drew up a complaint against him under 
sections 193/194 of the Indian Penal Code, and the 
learned Government Advocate has moved this Court
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1933under sec-tion 339 (3) of the Code of Criminal Pro-
cedure, for sanction to prosecute Parma Nand for hpttk Oeowit

offences under these sections. I t  appears from the
„ , , , ^ T 1 w u  P a b m a  JMa n d ^

complaint as drafted by the Sessions Judge and tne ——
application made by the learned Government Advo- Tek Cb.&kd 
cate that it is intended to make the statement made 
by the respondent before Mr. Arshad under section 
164 and the statements made by him before the Com­
mitting Magistrate and the Sessions Judge as the 
basis of alterative charges for perjury against the 
respondent.

Mr. Batra for the respondent objects that the 
statement made under section 164 before Mr. Arshad 
cannot be the basis of a charge for perjury under sec­
tions 163^164 of the Indian Penal Code. His content 
tion is that that statement is not “ evidence/’ and that 
there is no provision in the law empowering the 
magistrate to administer an oath to the person whose 
statement he is going to record under section 164.
He concedes that the practice generally followed in 
this provincB is to record such statements on oath, 
but he urges that this procedure is unwarranted and 
that in the eye of the law statements made under sec­
tion 164 cannot be regarded as having been made on 
oath. In support of his contention counsel relies on 
a dictum of Plowden S. J. in Lain y. Queev^Emfress
(1), where the learned Judge observed (at p. 28), that 
" as at present advised, it seems to me that the Magis- 
trate (acting under section 164) has no power to ad­
minister an oath or affirmation under the Oaths Act 
of 1873, to any person whose statement he records.
His function is to prepare a record in the manner and 
subject to the conditions prescribed in section 164,

(1) 2 p. B. (Cr.) 4893.



1933 Criminal Procedure Code.”  Counsel also refers to 
The Ce^n v. Motilal-TIiralal (1), as containing some

V. observations which, indirectly lend support to his con- 
Paema On the contrary, it was held in Queen-
^EK Chand J. EmprBisS v. A lagu Kone (2), that a Magistrate, acting 

under section 164, has power to administer an oath, 
and a charge of perjury can be framed with regard to 
statements made before him on oath when he is so 
acting. This ruling was followed in Su'ppa Tevan 
& others v. Emperor (3V and was cited with approval 
in Emferor v. Vishwanath Krishna Sat he (4), and 
Queen-Empress v. Khem (5). As stated already, the 
practice in the Punjab is in accord with the Madras 
rulings and in numerous cases prosecutions for per­
jury in the alternative have been successfully based 
on statements recorded on oath under section 164. 
In view of this divergence of judicial opinion and the 
conflict between the practice prevailing in the pro­
vince and the dictum of a Division Bench of the Chief 
Couj’t referred to above, and having regard to the 
general importance of the question, I  am of opinion 
that the point should be authoritatively settled by a 
larger Bench.

I  accordingly refer the case to a Division Bench. 
A  very early (actual) date shall be fixed for the hear­
ing.

Judgment of the Division Bench.

Broadway S. B ro ad w ay  J.—This matter has come before us 
in the following circumstances :—

In the course of an investigation in connection 
with the murder of one Sarab Dayal a pardon was

(1) (1922) I. L . R. 46 Bom. 61. (3) (1906) I, L. E . 29 Mad. 89.
(2) (189.3) I. L. E . 16 Mad. 421. (4) (1906) 8 Bom. L. E . 589.

(6) (1900) I, L. B. 22 All, 115, 117.
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tendered to Parma Nand under section 837, Criminal 
Procedure Code, and was accepted by him on the con- the Cho'wh 
ditions therein prescribed. After he had accepted

P a e m a  I s a n d -
this pardon he was placed before a Magistrate oi tne — _
1st Class, Sheihli Ala-ud-Din Arshad, who recorded Broadway J. 
his statement on solemn affirmation obviously acting 
under section 164, Criminal Procedure Code. In the 
statement then made Parma Nand implicated two 
persons named Ram Narain and Narsingh Das as be­
ing concerned in the murder.

In the course of the magisterial enquiry Parma 
Nand was, as required by law, produced as a witness 
and in his examination-in-chief adhered to the state­
ment made by him before Sheikh Ala-ud-Din Arshad.
Three days later when he was cross-examined he

xJ

resiled from his statement and stated that the state­
ments made by him implicating Narsingh Das and 
Earn Narain were false and had been made as a result 
of torture inflicted on him by the police.

A t the trial of Narsingh Das and Ram Narain 
before the Sessions Court Parma Nand was again, as 
required by law, produced as a witness and in ex­
amination-in-chief adhered to the first statement 
made by him implicating the two persons under-trial.
In  his cross-examination, however, he again resiled 
from his statements alleging that he had been tortur­
ed into making the statements implicating Narsingh 
Das and Ram Narain.

Steps were then taken on behalf of the Crown to 
take proceedings against Parma Nand under sections 
193 and 194, Indian Penal Code. The Public Pro­
secutor furnished the necessary certificate and an ap­
plication was made to the learned Sessions ijtidge



1933 praying that a complaint be lodged as required h f
The Ceowk Notice was served on Parma Nand calling upon,

■y. him to show cause, and a complaint was finally lodged
Paema Wand. 23rd of April, 1932, by the learned Sessions
Beoadway J, Judge. In this complaint the matters which it was 

intended to prove against Parma Nand were set out at 
length and the complaint concluded as follows:—

“ The accused stated in his statements before- 
Sheikh Ala-ud-Din Arshad, Magistrate, 1st Class, 
Sargodha, and Mr. B. L. Bhandari, Committing
Magistrate, and in the Sessions Court deposed on
solemn affirmation that Ram Narain and Narsingh 
Das took part in the commission of the murder of 
Sarab Dayal. The accused has himself admitted 
before the Sessions Court that he made false state­
ments. Hence he committed an offence under sections  ̂
193 and 194, Indian Penal Code. Hence the com­
plaint, etc., etc.”

As required by the provisions of the Code a peti­
tion was filed in this Court under section 339, Cri­
minal Procedure Code, for the necessary sanction for 
the prosecution of Parma Nand on the complaint 
framed by the learned Sessions Judge. This was on 
t]ie 3rd of October, 1932, and on the 10th of October, 
1932, a petition was filed on behalf of Parma Nand 
under section 439, Criminal Procedure Code, practi­
cally praying that the proceedings be quashed. These 
two petitions came up before Mr. Justice Tek Chand 
before whom an objection was taken by Mr. M. L. 
Batra for Parma Nand to the effect that the statement 
made under section 164, Criminal Procedure Codej 
before Sheikh Ala-ud-Din Arshad could not form 
the basis of a charge for perjury on the ground that it
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was not evidence and that the Magistrate was not em- 1933 
powered to administer any oath to him acting, as he THE^S”ow5r 
was, under section 164, Criminal Procedure Code.
Although the learned counsel admitted that accord- Nanb.
ing to tlie gmeral practice in this province statements Bkoadway J. 
under section 164, were, as a matter of fact, record­
ed on oath or solemn alFirmatioii, he contended that 
this practice was illegal, and in support of his con­
tention he cited a dictum of Plowden, S. J. in Zalu 
V. Qveen-E-m-pr^ss (1). .Reliance ŵ as also placed on 
certain obset-vations in Emperor v. Motilal-Harilal 
(2).

Mr. Justice Tek Chand pointed out that the 
d.ictiini referred to was in conflict with the general 
practice in this province in such matters and aiso 
with the view taken by the Madras High Court in 
Qiimi-Empress v. Alagu Kone (3), which was followr 
ed in Suppa Tevan y. Emperor (4), and cited with ap­
proval in Emperor v. VisJiwanath Krishna Sathe (5) 
and Qimn-Empress v. Kliem (6). Considering the 
matter to be of importance Mr. Justice Tek Chand 
referred both petitions to a Division Bench,

On the case coming before us the attention of 
’Mr. M. L. Batra was draŵ n by the learned Govern­
ment Advocate to the concluding paragraph of the 
complaint, whereupon Mr. Batra, very franldy, said 
that he had failed to notice the exact wording of that 
paragraph and that had he noticed it he would not 
have raised the point on which the reference was 
really based, at this stage of the proceedings. As,

(1) 2 p .  R. (Or.) 1893. (4) (1906) I. L . R. 29 Mad. 89,
'<2) (1922) I. L . R. 46 Bom. 61. (6) (1906) 8 Bom. L . R. 689.
<3) (1893) I. li. R. 16 Mad. 421. (6) (1900) I. L . B . 23 All. 115.

%:
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1933 however, the cases have been referred to us we have 
The Crown thought it incumbent on ns to deal with the question.

V. involved. Broadly stated, this question is whether on 
Parma Fakd.  ̂ person being offered a pardon under section 337, 
Broadway J. and, on his acceptance of that pardon, being placed 

before a Magistrate in order that his statement may 
be recorded, that Magistrate has the power to ad­
minister an oath or solemn affirmation to him. After 
a discussion of the various authorities Mr. Batra ad­
mitted that there was nothing in the Code which pre­
cluded a Magistrate from administering an oath or 
solemn affirmation to such a person, but, he contended, 
there was no obligation on the part of the deponent 
to speak the truth and that whatever he stated at the- 
time could not be regarded as evidence. A  reference 
to section 337, Criminal Procedure Code, shows that, 
the whole object of that section is to tender a pardon 
to a person with a view to obtaining the evidence of 
that person because be is supposed to ha^e been 
directly or indirectly concerned in or privy to the- 
offence, and the same section lays down that every 
person accepting a tender under it shall be examined 
as a witness in the later proceedings in connection 
with that offence. Mr. Batra urged that having- 
regard to that mandatory provision the intention of 
the Legislature was that as soon as a pardon was. 
accepted the person accepting it could only be examin­
ed as a witness in the presence of the person or per­
sons accused of the original offence. This contention 
is, to my mind, opposed to common sense, and Mr. 
Bai,ra was unable to cite any authority in support o f  
it. It seems to me obvious that it might be very neces­
sary to obtain a detailed statement of what the 
person accepting the pardon has to say in order to- 
complete the investigation and enquiry and to ascer-
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P arma  K abtd.

tain "what corroboration of his statement might be 1933 
forthcoming, and it might very well be extremely The Chown 
difficult to wait for that information till the magis- 
terial enquiry commencî xl.

Turning now to section 164 of the Criminal Pro- B r oad w ay  J. 
cedure Code it will be seen that provision is made by 
that section for the recording of two kinds of state­
ments :—

(1) a statement pure and simple; and

(2) a confession.

With the recording of confessions we are not here 
concerned. Sub-section (2) of section 164 lays down 
that such statements shall be recorded in such of 
the mfimiers hereinafter prescribed for recording 
evidence as is, in his (the Magistrate’ s) opinion, best 
fitted for the circumstances of the case. A  reference 
to section 5 of the Indian Oaths Act, X  of 187B, shows 
that oaths or affirmations shall be made by “ all w it­
nesses. that is to say. all persons who may lawfully be 
examined, or give, or be required to give, evidence by 
or before any Court or person having, by law, autho­
rity to examine such persons, or to receive evidence/'*
Mr. Batra has very rightly admitted that in this case 
SheiJ'h Ala-ud-Din Arshad had by law authority to 
examine Parma Nand and, therefore, I  consider that.
Sheikh Ala-ud-Din Arshad had authority to ad­
minister the solemn affirmation which he did ad­
minister to Parma Nand. Again, it seems to me that 
Parma Nand was, by virtue of the conditions laid 
down in section 337. Criminal Procedure Code, and 
his acceptance thereof, bound to speak the truth and 
the whole truth. In these ciromnstances I  consider 
that the procedure adopted by SheiJch Ala-ud-Din

' b 2
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1933 Arshad was in accordance with law and that the state- 
Thb~ ^ own recorded by him of Parma Nand under section

V. 164, Criminal Procedure Code, was recorded in ac-
Fasma corclance with law.

Broadway J. ^  reference to Lalu versus Queen-Empress (1), 
in which the dictum referred to by Plowden S. J. was 
made, shows that the question then before the Court 
was somewhat different to the one which is now before 
us and the learned Judges in that case appear to me to 
have carefully refrained from laying down any definite 
rule. It is significant that Lalu versus Queen- 
Empress (1) has never been followed in any of the
cases subsequent to that date, and the practice in this
province is opposed to that dictum and is, in my 
opinion, in accordance with law. The question in­
volved in Em'peroi' versus Motilal-Harilal (2), was also 
different, it being held there that where a pardon has 
been tendered during an investigation and not during 
an inquiry under the Criminal Procedure Code, and 
the approver makes a statement accordingly, such 
statement cannot form the basis of an alternative 
charge of an offence punishable under section 193, 
Indian Penal Code. It is tc be noted that the Judges 
in that case differentiated between a pardon tendered 
during an investigation into the offence and a pardon 
tendered during an enquiry under the Criminal Pro­
cedure Code. This authority, however, need not 
detain us as the law has been amended subsequent to 
the delivery of that judgment and section 337, as it 
now stands, expressly places a pardon tendered during 
the course of an investigation on the same footing as 
a pardon tendered during a magisterial enquiry. I  
do not think it necessary to 'discuss the Madras and
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Allahabad authorities which have been already re- 1983 
ferred to and which are noted in the order o f refer- Ceowh-
ence as, in my judgment, they correctly lay down the 'v.
law on the subject. I  would merely add that in Ahdtil Pabiia^aitd.,
A ziz  versus The Croii-n (1), Chevis J. and myself B roadw ay  J.: 
had occasion to consider Queen-Efiipress versus Alagu  
Kone (2) and Lalu  Yersiis Quee?i-Em'pres$ (3) and that 
we expressed our approval of the view taken by the 
Madras High Court in that case, and in referring to 
Lalu versus QtieeTi-Eriivress (3), pointed out that 
tliousii the learned Jud2;0S seemed to doubt vhetiier 
a Magistrate, v/beii recording the statement of a 
person under section 164, could administer, an oath, 
nothing was definitely decided and that the decisions 
of the Madras and Bombay High Courts were entitled 
to considerable weight. The reference to the Bombay 
authority in this connection was to Emferor versus 
Vislhivfinatli K rishna Sathe (4). In my judgment, 
therefore, it must be held that in recording a state­
ment under section 164, Criminal Procedure Code, a 
Magistrate is empowered to administer to the depo­
nent an oath or solemn affirmation and that the state­
ment so recorded can form the subject of an alterna­
tive charge under the perjury sections of the Indian 
Penal Code.

In these circumstances I  consider that sanction 
shoukl be accorded to the prosecution of Parma Nand 
in this case and I  would therefore grant the sanction 
prayed for. The revision petition is dismissed.

Abdul Q a d i r  J.—I concur.
A bdul  Qadib,

, N . F . E .
Revision dismissed.
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(1). 34 p . R. (Cr.) 1918, (S) 2 P . R . (Cr.) 1893.
(2) (1893) I. L . R. 16 Mad. 4S1. (4> a906> 8 Bom. L. R. Sf®


