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Dec. 7.

Before Teh CJiaiul and Moni'-oe JJ.

PARTAP CHAND and  o t h e r s  (D e fe n d a n ts ) -  1932
Appellants

‘Versus
MUSS A Um A T  M AK H AM  a n d  

ANOTHER ( P l a i n t i f f s )  [ ^
.TAWAHARA SHAH-MAHRA ( -^esponde ts.

SHAH AND ANOTHER (DEFENDANTS) J 
Civil Appeal No. 2983 of 1926.

Civil Procedure Code, Act F of 190S, Oinler IX , rule 9 :
Suit dis'missed in default— effcct of— on suhseqvent svif —
Different -plainiiff and cause of action—Hindu Law— W ill— 
iv favour of female— conferring ahsoh/te estate— hequest over 
to others— effect of.

Held, tliat the present suit by a daiig’liter and daiiglitex’ s 
son wlio had an independent title of their o'wn. as persons 
•entitled to succeed on the death of Mussaminat M. (on ■whose 
death their cause of action arose) is not Ixarred "under Order 
1 5 , rule 9 of the Civil Procedure Code, by a previous suit 
hroug'ht by Mnsmmnnat M. which was dismissed in default, 
the present suit not being instituted by the same plaintiff or 
by a person claiming under her and the cause u£ action being 
‘different.

Held aho, that according to ■well-settled rules of con
struction of Hindu wills, chaiises declaring that a female 
shall be the “  owner of the testator’s property and enjoy 
full power to alienate confer absolute estate.

it??/? that, if an estate is given in terms which confer nn 
■fihsolute estate on the donee, and then further interests are 
/given merely after, or on the termination of, that donee’s 
interest, the absolute interest is not cut down and tlie further 
interests fail.

Moha-n Lai v. Nimnjan Das (1), Sures Chandra Palit 
Lalit Mohan (2), and Bipradas Goswami v. Sudlian Ohand/ra 
Banerji (3), relied on.

a )  (1921) I. L. R. 2 Lair. 176. (2) (L915) 31 I. G. 405.
(a> (1929) I. L. R. 56 Cal. 790, 798.
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1932 First A ffea l from the decree of Mir Ghulcm
Paetap~Chand Senior S'ubordinate Judge, Attack, at Cam'p-

'v.j hellpur, dated the 28th Octoher  ̂ 1926, granting the 
'plaintiffs a decree of half the shares of the lands, etc.M u s s a m m a t

Maî hani.
J. N . A g g ar w al  and G obind D a s , fo r  Appellants..
K isiie n  D a y a l , B h a g w a t  D a y a l  and B ish a n  

Inarain , for (Plaintiffs) Eespondents; and D in  D a y a l ,, 

for Respondent No. 3.

The judgment of the Court was delivered by—

Tek Chand J. Tek Chand J.—In order to understand the facts 
of this case it is necessary to refer to the following: 
pedigree table:—

Kattu Shah

Mohra Sliahs= 
Mst. Bhagstidi 

{■widow oi MoKra 
Shah)

L.
f

MANCLU SHAH

liraJawahira Shah. =  M st Lachhmi.

Mst. Amir ^Devi

Mst. Jawai, 
Defendant 

No, 8 (does not 
claim inheritance)

MsK \rano, 
daughter of 
Mst. Lachhmi

Mst. Malthani 
(daughter of Mst. Mano) 

Plaintiff No, L

Narain Singh, 
Plaintiff No. 2,

n.
Mst. jatnna Mst. Lakho Msl. Sarasti, Mst[ Kalo 

(died sonless) wife of Brij Lai

Chanan, 
daughter’s son of 

M st Sarasti, 
Defendant No. 4.

f ■1
'1 r

Mst. Sifan (alive) 
Defendant No

Diwan Chand, Bal Mokand, Gokal Chand, Partap Chand, Kalyan Singh> 
Defendant Defendant Defendant Defendant Defendant 

No. 1. No. 2. No. 3, No. 6, No 6.



M a k h a n i ..

Kattu Shall and Jawahira Shah, sons of Mangin 1932
Shah, were well-to-do Khatris of Thatha Teh si! ^ ■ ' "

Paetap  Ohanb
Pindigheb, Attock District. Jawahira Shah was 
soilless, but had two daughters, Mussammat Mano .Mijssammat 
and Mussmnrsiat Amir Devi, from his wife MiissaM'inat;
Lachhmi. Kattu Shah had a son, Mohra Shah, who 
was married to Musammat Bhagsiidi. Molira Shah 
predeceased his father and imcle. The exact date of 
his death is not known, but all parties are agreed that 
he had died some time before 1883. He had no son, 
but left him surviving five daughters, Mussammat 
Jamna, Aliissammat Lakho, Mussammat Saiastis 
Mussammat Kalo and 'Mussammat Sitaii. Of these,
Mussammat Sitan alone is alive and is defendant No. 7 
in this case. The other daughters are represented by 
their descendants, defendants 1 to 6. A  few years after 
Mohra Shah's death, Jawahira Shah also died in 1884.
His widow, Miissaimnat Lachhmi and his daughters 
M-iissam77iats Mano and Amir Devi continued to live 
amicably with Kattu Shah till his death in 1892.

. On the 21st August, 1889, Kattu Shah had exe • 
cuted a will (Exhibit P. 26) which is printed at pages 
70 to 72 of the paper book. This will was duly regis
tered on the 22nd August 1889. I shall discuss its 
terms in a later part of the judgment; it will siiffi.ce 
to say here that under its terms the family properties 
were bequeathed to Mussammat Lachhmi, widow of 
Jawahira Shah, and Mussammat Bhagsudi, widow 
of Mohra Shah, in equal shares. The plaintiff's case 
is that under the terms of the will, each of the two 
widows became absolute owner of the share in the 
properties which was devised to her, and possessed 
full power of disposition over it. The defen-dants
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1932 contend, on the other hand, that Mussammat Lachhnii 
PaetajTchand Mussammat Bhagsudi got life estates only.

/y ̂
'̂ -DssAMMAT Three years after the execution of the will, Kattu 
Makhani. Shah died, leaving extensive moveable and immove

able property and a flourishing business at Peshawar 
and Hassan Abdal, and on his death the two legatees, 
Mussa?}imat Lachhmi and Mussammat Bhagsudi, 
entered into possession in accordance with the terms 
of his will. They seem to have lived amicably for 
some years, but later on relations between them grew 
somewhat strained. • On the 3rd February, 1907, 
Mussammat Lachhmi, purporting to act as absolute 
owner of her half share in the moveable and immove
able properties, under the bequest made by Kattu 
Shah, executed a will (Exhibit P. 27) by which she 
devised her entire share to her daughter Mussammat 
Mano for her life without any power of alienation 
and after Mussammat Mano’s death to her daughter 
Mtissammat Makliani (plaintiff 'No. 1) and Mussam
mat Makhani’s son, Narain Singh (plaintiff No. 2) 
as owners. This will was registered on the 5th Feb
ruary, 1907, and Mussammat Lachhmi died seven 
years later on the 17th April 1914. It is alleged by 
the plaintiffs that on Mussammat Lachhmi’ s death 
effect was given to her wiil, and Mussammat Mano 
remained in joint possession of the properties with 
the other co-sharer Mussammat Bhagsudi till 1922, 
when 'Mussammat Bhagsudi died.

Mussammat Mano died a year later, and on her 
death the. entire property was taken possession of -by 
defendants 1 to 7, who are the descendants of Mussam- 
m.at Bhagsudi. Accordingly on the 18th July, 1924, 
the plaintiffs, Mussammat Makhani and Narain
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Singh, brouglit the present suit against defendants 1932
I to 7 for joint possession as owners of one-half o£ the Chahb
various properties mentioned in the plaint., They p.
■also sued for recovery of their one-half share of the 
debts which were alleged to be due b\'' defendants Nos.
II to 20 to Mussammat Lachhmi and Mussammat
Bliagsudi as per details given at length in the head.ing 
■of the plaint. The plaintiffs based their claim on 
(1) the will of Kattu Shah, dated the 21st August 
1889, whereby, they averred, he had bequeathed one- . 
half of the family estate to his brother Jawahira
Shah’s Avidow, Mussammat Lachhmi as absolute 
■owner and (2) the will of Mitssammat Lachhmi by 
which she had devised her entire share to Musscim- 
mat Mano for her life, and on 3iussammM Manors 
death to the plaintiffs in full ownership.

The suit was resisted by defendants Nos. 1 to 7 
on various grounds, most of which are not in dispute 
in appeal. The main defence raised by these defen
dants was that Kattu Shah’s will conferred only a life 
estate on Mussammat LacMimi in one-half of the 
family properties, and that she had no power to make 
a valid bequest to the plaintiffs .̂ It was further plead
ed that the suit was barred under Order 9, Hub 9,
Civil Procedure Code, by reason of the dismissal in 
default of a suit which Mussamniat Mano had in
stituted against Mussammat Bhagsudi for a declara
tion in 1914. Some of the debtor-respondents denied 
that anything was due by them to Mussafmnat 
Lachhmi and Mussammat Bhagsudi; others pleaded 
payment in full to Mussammat Bhagsudi; while some 
-others stated that they would pay to the person de- 
Glared by the Court to be the rightful successor-in- 
interest of the two ladies.
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1932 The learned Subordinate Judge held that, on a
PartaTchahd interpretation of the will of Kattu Shah, Mus-

'V, sammat Lachhmi had been made absolute owner of 
one-half of the properties and that, therefore, she 
could make a valid bequest in favour of the plain
tiffs. He further held that the present suit was not 
barred by reason of the dismissal of Mussammat 
Mano’s suit in 1914, the causes of action in the two 
suits being entirely different. He accordingly pass
ed a decree in favour of the plaintiffs against defen
dants Nos. 1 to 7 for joint possession of the properties, 
in dispute, except certain goods and ornaments which 
were not proved to have been in possession of defen
dants Nos. 1 to 7. The learned Judge also decreed 
the claim for Es, 6,190 against Ram Chand, defen
dant No. 12, but dismissed the suit against the other 
debtor-defendants.

Against this decree two appeals have been lodged 
in this Court; (1) C. A. No. 2983 of 1926 by defen
dants Nos. 1 to 7, praying for total dismissal of the 
suit; and (2) C. A. No. 965 of 1927 by the plaintiffs 
asking for a decree against defendant No. 16 (firm 
Mohkam Chand-Radha Kishan) and defendant No.. 
20 (firm Mohar Chand-Daswandi) for Es, 1,200 and 
2,500, respectively.

The main question for determination in the ‘ de
fendants’ appeal is whether the will of Kattu Shah 
(Exhibit P. 26) conferred full ownership or a mere- 
life-estate in the half share of the properties which 
he had bequeathed to Mussammat Lachhmi. The 
will is not a very artistically drawn up document, but 
a careful perusal of its terms leaves no doubt as to. 
its meaning. In the first paragraph the testator, 
after stating that he was childless, recited the fact



that on the lith  Chet, 1940 (=26th March, 1883) he 
and Jawahira Shah had made a will in the presence of Pastap Ohanb 
the brotherhood to the effect that Mussammat Lachhmi 
and Bhagsudi were ‘‘'the froiMetors of our property.”
He then proceeded to say that as Jawahira Shah had 
since died, and he had become the sole owner of th  ̂
property he made his last wiil and testament that 
“ ilIussaMmats Bhagsudi and Lachhmi shall be con
sidered as owners {MaliJi) of my entire moveable and 
imnioveabie property in equal half shares.”  He 
next referred to certain oral gifts of cash, ornaments 
and certain other moveables which he had already 
made in favour of the widows, and declared as fol
low : —

The above-mentioned ladies will be owners [Malik) 
in equal shares of the rest of the property, i.e. money 
due from others, herd of cattle, camels, etc., the im
moveable property which I have got at present and 
the amounts due from certain persons as agents re
garding which bonds were secured from them. They 
■will also enjoy full fowers to alienate them.”  He 
then made provision for certain charities and funeral 
expenses, and wound up the document by stating that 
" even if no other writing is made after the execution 
of this will, after the deaths of Mussammats Bhagsudi 
and Lachhmi, their daughters shall be the heirs to, 
and owners in equal shares of , the property of every 
description. No other descendant, etc. shall have 
any claim thereto. Mussammat Bhagsudi shall 
exercise her rights over her half share, while Mus- 
sanimat Lachhmi will live with her. After the death 
of Mussammat Lachhmi., her daughters Mussammats 
Mano and Amir Devij shall be regarded as owners/-*^

It is conceded by the learned counseL for the ap
pellant that the only interpretation, which, acoord-
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1932 ing to well-settled rules of construction of Hindu 
PaetajTchand wills, can be placed on the clauses in the will declar- 

ing that the two ladies shall be the “ owners ”  of his 
properties, and that they shall enjoy full power to 
alienate them ”  is that the testator conferred an ab
solute estate on them. He contends, however, that 
these clauses should be read along with the last 
clause in which the testator provided that on 
the death of Mussammat Lachhmi and Mussammat 
Bhagsudi their daughters shall be the heirs and own
ers. From this it is sought to be argued that the real 
intention of the testator was to give half of his pro
perty to each, of the widows for her life-tiane, and on 
the death of each widow, her share was to devolve 
absolutely on her daughters. In my opinion this con
tention is without force, and must be rejected. After 
a careful perusal of the will as a whole, I  have no 
doubt that the provision in the last clause, relating 
to the gifts to the daughters, is not in defeasance of 
the absolute estate conferred on the two widows in 
the earlier clauses, but is a “ gift over.”  of the pro
perty of each widow on the termination of her life. 
If this is the correct interpretation of the will, there 
can be no doubt that the “ gift over ”  is void and 
must be considered as non-existent in the eye of the 
law. The proposition of law is firmly established that 
if an estate is given in terms which confer an absolute 
estate on the donee and then further interests are 
given merely after, or on the termination of, that 
donee’s interest, his absolute interest is not cut down 
and the further interests fail [Mohan Lai y .  Niranjan 
Das (1) and Sures Chandra Palit y .  Lalit Mohan 
Datta, Chaudhri (2) and the ruling cited therein.

^ 9 2  INDIAN LAW EEPORTS. [vO L. XIV,

(1) (1921) I. L. E. 2 Lah. 175. (2) (1915) 31 I. 0. 405.



See also to the same effect B if radas Gaswami v. Sudhan 19S2 
Chandra Banerji (1)]. I liokl, therefore, that i fP a e ta t^ h a h d  
sammat Lachhmi took an absolute interest in the half 'v,. 
share of the properties left by Kattu Shah, and that 
she was competent to bequeath it to her daughter 
Mussammat Maiio for her life, and then to the plain
tiffs absolutely.

Mr. Jagan ISTath concedes that on this iiiiding the 
present suit is not barred under Order 9, rule 9, Civil 
Procedure Code, by reason of the dismissal in default 
of a former suit which Mussanjfiat Mano instituted 
against Mussammat Bhagsudi in 1914. In order to 
make that rule applicable, it is necessary to show (I) 
that the subsequent suit is instituted by the same 
plaintiff or person claiming under him, and (2) that 
the cause of action is the same. In the present case 
neither of these essential elements exists. The pre
vious suit was instituted by Mussammat Mano, who* 
was in possession for her life under the will of Mus- 
sammat Lachhmi : the present suit is by her daughter 
and daughter’s son, who have an independent title o f 
their own as persons entitled to succeed on the death 
of Mussammat Mano. The former action was one 
for declaration by Mussammat Mano, who was in 
joint possession of the property with Miissammat 
Bhagsudi and the alleged cause of action was a doubt 
alleged to have been cast on her title. The cause of 
action for the present suit arose on Mussammat ,
Mano’s death, when defendants 1 to 7 took exclusive 
possession of the entire property, and resisted the 
plaintiffs, who are owners of the half of the properties/ 
to enter into joint possession. Order 9, rule 9, there■
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1933 fore, does not bar the suit and the plea was rightly 
Paetap" Chand rejected by the learned Subordinate Judge.

Mtjssammat the defendants’ memorandum o f appeal, how-
'Makhani. ever, a further point was raised that the lower Court 

should not have passed a decree for Rs. 6,190 against 
Ram Chand, defendant No. 12. The only person 
affected by this finding was Ram Chand, and he has 
not appealed. Indeed, his counsel has stated before 
us that he does not object to the decree which the lower 
Court has granted to the plaintiffs against him, and 
that he has actually paid the amount decreed to the 
plaintiffs. It appears that Ram Chand owed 
Rs. 20,000 odd to Mussammat Bhagsudi and Mussam- 
mat Lachhmi jointly. After Mussammat Lachhmi's 
death, Mussammat Bhagsudi realised about Rs. 14,000 
from Ram- Chand, and when disputes arose as to 
Mussammat Lachhmi’s property, Ram Chand with
held payment of the balance pending the result of this 
litigation. The appellants have realized more than 
Mussammat Bhagsudi’s share of the loan, and they 
'Cannot object to the balance being paid over to the 
plaintiffs, as Mussammat Lachhmi’s heirs.

The result, therefore, is that the. defendants’ ap
peal (Civil Appeal No. 2983 of 1926) must be dismiss- 
'ed. The appellants shall pay separate costs to the 
plaintiffs-respondents Nos. 1-2, and 'Ram Chand, res
pondent No. 3, as he was quite unnecessarily implead- 
-ed.

In the cross-appeal filed by the plaintiffs, the dis
pute relates to two small sums of Rs. 2,500 and 1,200, 
respectively which they claimed from defendants 
Nos. 20 and 16, respectively. The claim against de
fendant No. 20 is admitted by his counsel Mr. Sham air
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Chand, who lias explained that the siuu of Rs. 5,1)00 1932
was due by him to the two widows, that half the 
amount had been paid to Mussammat Bhasfsudi’s n).
heirs, and his client is prepared to pay the remain- Mj ŝsammatT , I JT I  j  M a k h a 3 n " i .
mg half to whosoever is.adjudged to be the heir of 
Mussammat Lachhmi in the present litigation.
Counsel has stated that in v?ew of the findings of tliis 
Court, his client is prepared to pay the amount to the 
plaintifs, and that a decree for Rs. 2,500 ir'.ay be 
passed in their favour against him.

With regard to Mohkam Chand, defendant No.
16, the plaintiii’s’ claim is for recovery of Rs. i,200 
being one-half of the debt of Rs. 2,400 which was 
admittedly due by him to the two ladies. It has now 
transpired that Mohkam Chand has paid the whole 
of this sum to defendants Nos. 1 to 7 in a suit which 
they had filed against him. This is admitted by 
Mr. Jagan Nath on behalf of these defendants, and 
lie says that Mussammat Sitan had been granted a 
succession certificate for recovery of this sum by the 
Civil Court. As a result of the findings on the princi
pal issues in the case, defendants 1-7 are not entitled 
to the whole amount: they must pay one-half of it to 
the plaintiffs. I would, therefore, accept Civil Ap
peal 965 of 1927 and pass a decree for Rs. 2,500 
against defendant No. 20, firm Mohar Chand-Da s- 
wandhi, and for Rs. 1,200 against defendants Nos.
1 to 7. Having regard to all the circumstances I 
would leave the parties to bear their own costs of this 
appeal.

iV. F. E.
Af'peal No. S983 of 1926 dismissed.

Appeal No. 96B of 19^7 accepted.
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