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APPELLATE QRIMINAL^

Before Tek Ohand and Monroe / / .

T he  C E O W N — A p p e lla n t 1933

M ^hS.
S I D H U  M A L  AND ANOTHER ( A c c u s e d ) Efispoiideiits.

Criminal Appeal Ko. 744 of It32.

Fmijah Small To wns Act^ 11 of 1922^ S&ction 4 {S);
CGJiiinitxec— coHStit u ted by N otijication—ejfect of—Section 
4-A (as amended hi/ I'tinjab A ct i\ of 11K46) : Failure of a 
■itieinber to comply with— whether affects existence of Com
mittee— quorum.

Held, tliat on the publication in the Punjab Government 
Gazette of a uotilication under sub-section (iij of section -i 
of the Small Towns Act, the constitution of the Committee 
is complete, and it is not dissolved by the death, resignation, 
removal or withdrawal of one or all the members, but is u 
continued entity, the personnel only being reconstitQted.

Rao Bahadur K . S, Fenhataramina Ayyar Janab v.
Hamid Sultan 'Maracayar Sahib Bahadur (1), Baghuyiandaii- 
Rmiianuja Das v. Bihihuti Bhushan Mukerje& (2), p,nd T.
Sitharama Chetty y. Sir S,_ Suhramania Iyer  (3), relied on.

AUo, the mere fact that one of the persons elected or 
nominated as a member of the Committee omits or refuses to 
carry out the provisions of section 4-A of the Act does not 
affect the existence of the Committee or incapacitate the re
maining members from performing their duties or holding 
meetings of the .Committee provided three members, who form 
a quorum, are present.

Afpeal from the order of Munshi Mohammad 
Bahhsh, Magistrate, Srd class, Palampur, District 
Kangra, dated the 14th Decemher, 1931, acquitting 
the accused-respondenfs.

(1) (1922) 70 I. C. 987. (2) (1912) I. L. R. 39 Cal
(3) (1916) I. JQ. R. 39 Mad. 70Q, 711,
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1933 Carden-Noad, Government Advocate, for Appei-
T iie  C r o w n

V, M, C. SiTD, for Respciidents.
vSlDIIU Mal.

Tee Chand J. Tek Chand J.— This is an appeal by the Local 
Government against the order of Munshi Mohammad 
Bakhsh, Magistrate, 3rd Class, Palampiir, district 
Kangra, acquitting the respondents of an offence under 
section 38 of the Punjab Small Towns Act. The case 
was started on a complaint filed by the Small Towii 
Committee for alleged contravention of section 35 (11) 
and {m) of the Act by the respondents constructing a 
projection in front of their house without the permis
sion of the Committee.

. The Magistrate after recording the evidence on 
the merits accjuitted the respondents on the short 
ground that the Small Town Committee was “ not in 
existence ’ ' on the '20th June 1931 Vv hen the complaint 
was lodged on its behalf.

The relevant facts are few and simple and are not 
in dispute. In 1924 a Small Town Committee was 
established at Palampur under the provisions of the 
Punjab Small Towns Act. The Committee was to 
consist of five members, of Tfhom four' were to be elected 
by the inhabitants and one appointed by the Commis- 
sioiier, Jiiliundur Division, the term of office of each 
niember being three years. Early in 1931 elections 
were duly held and the Commissioner, by Notification 
Nos. 3042-3, dated the 24th of April 1931, published 
in the Punjab G-overTtment Gazette, Part 1-B, on the 
8th of May 1931, in pursuance of the provisions of 
sub-section (3) of section 4 of the Punjab Small Towns 
Act, notified that the four persons named therein had 
been duly elected members of the Committee and that 
the Key. C. K. H. Wilkinson had been appointed a



member b j him. It appears that Mr. Wilkinson was i933 
either not in India at the time of the ISfotilicatioii, or Crown

he left the country very soon after, vvitl out taking the v.
, ,  n - " , . .  ̂ . SiD iiu H a l .oath 01 allegiance or entering upon ins duties as a

member of the Committee. As he did not return to Tek Ohafd J.
P^alaiiipiir for sorne time, the Coiiimiseloner by Noti-
fication No. 5681, dated the 4th of September 1931
published in the Pmjalj Governme-nt Gazette, dated
the 11th of September 1931, Part 1-B, cancelled his
appointment as member with effect from the date of
the publication of the Notification and in his place
cippoiiited Lala Parduniciii Chaad Slid. On these
facts the trial Magistrate has held tlsat the Coniinittee
was not in existence between the 8th of May and the
lltli of fc'epteiiiber X9S1, as excluding the Rev. C. E.
H. 'Wilkinson the number of its members was less than 
five, which is the minimum fixed under section 4 (1) 
of the Act, and consequently no complaint on behalf of 
the Committee could be lodged in a Coni't of law.

After examining the judgment and hearing both 
counsel I have no doubt that the viev,̂  taken by the 
Magistrate is erroneous. Section 3, of the Small 
Towns Act lays do v̂n the procedure by which the I.-ocal 
Government is authorised to declare a iiarticular area 
to be a Small ToVvn ’ ’ for the purpo- ês of the Act, 
and section 4 (1) provides that there shall be established 
for each “ Small Town a Committee to be known as 
the town committee, consistino' of such number of 
members, not less than fiye, as, the Local Government 
may fix. Sub-section (2) authorises the Local Govern
ment to fix the proportion of elected nienihers, and sub
section (3) directs that the appointment and election of 
members shall be notified by the Ooniinissioner ia the 
Pimjab Government Gazette. On ,the publication ,of,, 
jsuch notificatioil th§ constitution of- the GoDMnittee is
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1833 complete and if any casual vacancy in the personnel 
The"crown the Committee arises thereafter, it shall be filled 

V. according to the procedure described in section 8. 
SiPEir -Mal. section 6 it is laid down that every coni- 

Tek Chand J. mittee shall be a body corporate by the name 
of the town committee of the small town and 
shall have perpetual succession and a common 
seal, and may sue and be sued in its corporate 
name. The term of office of each member is fixed as 
three years by section 6, which also provides that on 
the completion of the term the outgoing member shall, 
unless the Local Government otherwise directs, con
tinue in office until the election or appointment of his 
successor is notified.

Erom these provisions of the law it is clear that it 
is the Statute and the notifications issued thereuoder, 
which constitute the Committee and the fact that there 
are one or more vacancies in the number of members 
constituting it does not make it an invalidly consti
tuted corporation [cf. Rao Bahadur K, S. penkatara- 
mina Ayyar Janal v. Hamid Sultan Maracayar Sahib 
Bahadur others {!)']. The Committee is not dis
solved by the death, resignation, removal or withdraw
al of one or all the members, but is a continued entity, 
the personnel only being reconstituted. [Uaghiinan- 
dan Rumanuja ij.as v. BiWiuti Bhtislian Mtikerje-e
(2) and T. Sith.arama Chetfy, etc. y . Sir S. Snira' 
mania Iyer, etc. (3)'.

The learned Magistrate appears to have been im
pressed by the provision of section 4 A, which recanrep 
every person, who is elected or nominated to be a 
member, to take the oath of allegiance before taking
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(1) (1922) 70 I. 0. 987. (2) (1912) I. L. R. 39 Oal. 304, 308.
(3) (1916) 1. L. B. 39 Mad. 700, 711.



his seat, and lays down that if he omits or refuses to do 1933 
so, his election or appointment, as the case may be, The"cbowit 
shall be invalid and his place on the Committee will be v. 
filled in the manner laid down in clause (ii) of the Sidh^Mal.- 
section. But this does not and cannot affect the exis- Tee Chaio> 3*̂  
tence of the Committee. It only creates a vacancy 
just as would occur on the death, resistnation or removal 
of a member, though the mode of filling the vacancy in 
this case would be somewhat different. It is conceded 
that if one of the five members suddenly died after he 
had taken the oath, the Committee would not cease to 
exist, nor would the surviving members be incapaci
tated from performing their duties or holding meetings 
of the Committee, provided three members who form a 
quorum are present. It seems to me that the position 
is exactly the same, if a person, who has been proDerly 
elected or a'P'oointed and -whose election or appointment 
has been duly notified in the Gazette, omits or refuses 
to take the oath.

Mr. Mehr Cliand Slid for the respondents frankly 
admitted that the Rev. C. B. H. Wilkinson became a 
member of the Committee on the 8th of May 19S1 "wlien 
the Notification of his appointment was published in 
the Gazette, and 'that at any time after that date he 
could take the oath and attend the meetings of the 
Committee until the 11th of Sen-tember when the afore
said Notification was cancelled. It cannot be said, 
therefore, that betŵ een these two dates the Committee 
consisted of less than five membei ŝ. thous;h one of them; 
mistht not hav̂ e been actually available for taking part 
in its meetings.

I  have no doubt that the finding of the Ma^str^te, 
tha;t the Committee was “ not in existence at th  ̂
time when the complaint was filed is manifestly wrong*

S'
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1933 I would accordingly accept this appeal, set aside
Thu Crown the order of acquittal and remit the case to him for 

disposal in accordance with law.V,
SidHU MiL.

M o n b o b  J .

1933 

April 11.

M o n r o e  J.— I agree.

¥!. F. E.

Afipeal accefted.

PRIVY COUNCIL.

Before Lord Blaneshurgh, Lord Macmillan, and

Sir George Lowndes.

TEROZ SH AH  (Plaintiff) Appellant 
versus

SOHEAT K H AN  a n d  o t h e r s  ( D e f e n d a n t s )

Respondents.
'and cross-appeal*

On Appeal from the Court of the Judicial Commissioasrs North- 
West Frontier Province-

Mortgage—Possessory Mortgage—Gontemrporaneous Lease 
— Termination of Lease—-Moftgagee^s Right to Possession—  

Evidence of Intention— whether admissible—Indian Evidence 
Act, I  of 1872, s. 92.

A possessory mortgage accompanied by a lease of tte 
mortgaged property to the mortgagor is not a transactiou 
al)out wlxicK there is anytliiiig in itself snspicioiisj altiLough 
tliere lias teen no lianding over of tlie land to tlie mortgaigee 
and back to tlie mortgagor as lessee. A t the termination of 
the lease tlie mortgagee is entitled to possession, if tbat is 
the effect of the documents; the transaction slionld not be 
treated as a simple mortgage. The Indian Evidence Act 
by s. 92 forbids tbe admission of evidence as to the intention 
of tbe parties, or to contradict the express terms <.f the iiocu- 
ments; no presumption can legitimately be drawn from the 
fact tliat there bave been previous transactions of a similar 
cliaracter between tlie parties.

Decree reversed on the above point, but otberwise affirm
ed.


