
bottom of tlie pedigree-table of 1857 are not the same 
as those recorded in 1868, but in this case I have no Has4.v
hesitation in holding that the genealogical table of M̂ohammac
1868 .is to be preferred to that of 1857. The decision 
of the trial Court, therefore, was correct that the pro- Bahishtan.
perty is not ancestral qiia the plaintiffs. This is j.
sufficient to dispose of the appeal which I wbuld dis
miss with costs.

A g h a  H atdar  J .— I  a.gree. , A g h a H aid ah J.

A. ' N. C.
A f  "peal dismissed.
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A P P E L L A T E  CIVIL*
Before Tel' Chand and Monroe / , / .

JAWAHAR SINGH ( P l a i n t i f f ) Appellant 
Terstis

PARDITMA.N SINGH a n d  a n o t h e k  ( D e p e n d a n t s )  Nov. 23. 
Respondents.

Civil Appeal No. 280 ®f 1931.

Tliiuhi Law— Mitakshara—Father',^ dehts— whether fal-e 
'-preference over right to maintenwioe of wife and minor 
■children— l̂)eforfe or after ‘partition of joint family.

In eseciitioii of a decree oWainecl "by plaintiff-appellant 
■^gainst A, a house was attacliecl a.s the property of "the judg- 
iiiont-ciehtor. B, wlio is ilie minor son of A, objected on the 
gTotind that a charge fox liis mainteiiance during minority 
'had been created on tliis house "by a decree passed in accord- 
rance witli the award of an arbitrator "who had been appoint
ed to settle disputes between him and his father. The esecu- 

*ting Court allowed the objection, whereupon the decxee-holder 
instituted the present suit under Ord̂ 'r XXI, rule 68, Civil 
!‘Procedure Code.

Held, that the arbitration proceedings did net cftect a 
-partition of the joint family and tbe house continued to rest 
sn the joint family of which J. w’ae the Manager



1932 Held also, tiat debts contracted by a Hindu governed h y
__ —  the Mtial'sham  law  take preferen ce  over tb e  r ig h t  o f  m a in -

3'a w a h a b  SiKGii m in o r  ch ild ren  an d , th ere fore , the
 ̂•

l>AEDTJMAjr arrangement for B's maintenance made in the award could 
Singh. not defeat the creditor’s right to recover the prior debts of

A, unless they were tainted with illegality or immorality.

Held further, th at even if the a rb itra tion  proceedings- 
could be taken as effecting a partition of the joint family 
between A and his son, the plaintiff’s claim must still suc
ceed, as under Hindu law property which falls to the son ob 
partition is liable for the pre-partition debts of his father, 
unless they had been raised for immoral or illegal purposes.

S'uhmmania Ayyar v. Saha-patJiy Aiyar (1), Bankey Lai v. 
Durga Prasad (2), Raghunandan Pershad v. Moti Ram (3)  ̂
Annabhai ShankarhJiat v. Sliivappa Dundappa (4), Radha- 
krisJiin v. Jawfln Das (5), and Vitkal v, Dawoo (6), followed.

Second ap'peal from the decree of Mf. G. D. 
Khosla, Additional "District Judge, Lahore, dated the- 
4th December  ̂ 1930, affirming that of Lala Jagdish 
Na7Yiin, Subordinate Judge, 4th Class, Lahore, dated 
the 17th December  ̂ 1929, dismissing the plaintiff's- 
suit.

M. C. M a h a ja n , for Appellant.
K a h a n  C h a n d , for Eespondeuts.

Tek Chand J. 'j'gjg Qhand J.—-In execution of a money decree* 
obtained by Jawahir Singh, plaintiff, against Arjaii* 
Singh, defendant No. % a liouse situate in Sheranwala; 
Gate, Lahore, was attached as the property of the- 
j 11 dgraent-debtor. Parduman Singh, minor, defen
dant No. 1, who is the son of Arjan Singh, objected on: 
the ground that a charge for his maintenance had̂  
been created on this house by a decree of the Civil 
Court and that it was not liable to attachment and
(1) (1928) r. L. R. 51 Mad. 361 (F.B.). (4) (1928) I. L. R. 52 Bom. 37©
(2) (1931) I. L. li. 53 All. 868 (F.B.). (5) 1931 A. I. R. (Sind) 84.
(3) (1931) I. L. E. 6 Lnck. 497 (F.B.). (6) (1»)'127 I. C. 345̂
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sale in execution of a personal decree against his 1932
father. In support of this contention he produced an j^wahab. Sing's
agreement, dated the 12th February, 1927, showing 'v.
that disputes had arisen between Arjan Singh and
Parduman Singh about the maintenance of the latter -----^
and that they had appointed one Ram Bheja as Chand
arbitrator. The arbitrator gave his award on the 
14th February, 1927, fixing the maintenance payable 
to Parduman Singh at Es. 12 per mensem, till he
attained majority, and making it a charge on the
house in question. The arbitrator also directed that 
Arjan Singh would not be entitled to alienate the 
house till Parduman Singh had attained majority.
Parduman Singh applied to the Senior Subordinate 
Judge, Lahore, for having the award filed, and on the 
28th March 1927 a decree in accordance with its terras- 
was passed.

The executing Court allowed the objection, hold
ing that the award and the decree passed thereon had 
practically made Parduman Singh owner of the house 
and that it could not be sold in execution of a money- 
decree obtained against Arjan Singh.

Thereupon Jawahir Singh, decree-holder, insti- 
tuted a suit under Order 21, rule 63, for a declaration 
that his debt having been incurred by Arjan Singh 
before February 1927, had priority over the charge- 
for the maintenance of the judgment-debtor’s minor 
son, and that he could execute his decree by sale of the- 
house. The Courts below have dismissed the suit.

On second appeal, it is urged on behalf of the 
plaintiff-appellant, (1) that the lower Courts were in 
error in holding that the award and the decree gasfse# 
in accordance with its terms had effwted a patfcition 
of the Joint Hindu family properties between Arjaa
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1932 Singii and his son Pardiiman Singh, and (2) thfit even
•iJAwXHAR Singh correct view of the Hindu LaAv, pro-

'«• perty which falls to the share of a son on partition is
^*£ngh*̂  ̂ liable for the pre-partition debts of the father, unless

■ - the debts had been raised for immoral or illegal pur-
I eii CsAifD J. pQggg_ opinion both these contentions are well-

founded and must prevail.
The arbitration proceedings do not show that 

there was disruption of the joint family, or that its 
properties were divided between the various co
parceners. It appears that owing to disputes in the 
family the education of the minor was being neglected, 
and therefore a convenient arrangement was made by 
setting apart for this purpose a portion of the income 
of the house for the period of his minority. The 
ownership of the house continued to vest in the joint 
family, of which Arjan Singh is the manager. This 
arrangement, however, is not binding on the creditors 
of the father and cannot defeat their right to recover 
debts incurred before the arrangement was made, un
less, of course, the debts were tainted with illegality 
or immorality. It is settled law that debts contracted 
by a Hindu, governed by the Mitahshara school, take 
preference over the right of maintenance of his wife or 
unnor children, and this proposition has not been con- 
troverted by counsel for the respondents. In the case 
before us, there is no allegation that the debt was 
iinmoral or illegal and in this view of the case, the 
■decision of the Courts below is erroneous and must be 
set aside.

But even if the lower Courts vrere correct in hold
ing that the arbitration proceedings are to he taken as 
effecting a partition of the joint family properties 
betw'een Arjan Singh and his son, the plaintiff’s claim
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Tek  Chajntd J.

Tiiust still succeed. In this proyince, it lias been held
in numerous cases that property which falls to a son Jawahar
on partition is liable for the pre-partition debts of his ^„ , 1 1  , PardijmanI at her, and the coniiict which at one tiire prevailed Singh.
in other Courts has also been set at rest now. See
Siihramania Ayyar v. Sabcifathy Ayyar (1), Bankef
Lai V. Durga Prasad (2), Raglmnandan Pershad y.
Moti Ram (3), Annahhat Slianlcar'bJmt v. Shivappd
Dundappa (4), Radhakrishm v. Jaman Das (6), and
VitJial V. Dawoo (6). Mr. Kahan Chand has referred
us to Ram Ghulam Singh v. 'Nand Kishore Prasad
(7), but in that case the question was not discussed at
any length. The decision was based on Peda
Ven'ko.nna v. Sreenivasa Deekshatuhi (8), which has

•since been overruled in Snhramania Ayyar v. Suda-
•patky Ayyar  (1).

I hold, therefore, that the plaintifi's suit was 
wrongly dismissed. I would accordingly accept the 
appeal and setting aside the judgments and decrees of 
the Courts below, would pass a decree granting the 
plaintif-appellant the declaration asked for. Having 
regard to all the circumstances I would leave the 
■parties to bear their own costs in all Courts.

M onroe J.— I agree. Moneoe J,
■ A. N. C,

A f  peal aGcepted.
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