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APPELLATE CIVIL.

Before Addison and Agha Haidon' JJ.
S A R D A R  K H A N  a n d  ot.he.-rs (P la in t ie fs )  1932

AppeUants 
'D'ersus

M S T .  A I S H A  B IB T  a n d  o t h e r s  (D e fe n d a n t s )  
Respondents.

Civil Appeal No. 280S of 1926.

C'iisUyni— Alienation— Gi-ft of immo’veahle property io 
daiLgliicr aud̂  her aulad— meaning of— whether includes 
Jemale as well as male children— Gvrdaspia- Vistrict— Riwaj- 
i-am of 1S6S, (,)nestions IS and 14— effecA of— Evidence—
Parties to unit called as nutiLessc  ̂ hy other side.

Held, ill at, 'wliatciver etyiiiologicai meaning' tlie word 
' aulad ’ may have, in coiamon pailanc.e tKe word connotes 
Lotii male and female cliildren and sliould not be restricted 
to tlie male issue only to tlie exclusion of the female issue; 
and that the word ‘ aulad ’ in the answer to Qnestion 13 of 
tlie Riicaj-i-am  of 18B5 of the (atirdasptir District should be 
constrxied accordingly as including hotli the male and the 
female children and not as limited only to the males.

Ibita Ram v. Raja Ram (1), M'ussaimnat Dhan Devi v.
Mst. Malan (2), Kallu 2lal v. C'hahindi (S), Saidan v. FazVi 
(4), and Fakir v. Ramzan (5), relied on.

Mussamrnat Rakhi v. Mst. Fatima (G), not followed.
Dairga Parshad’s and Fallow’s dictionaries, referred to.
Held also, that if contrary to the repeated ohservations 

of their Lordships of the Privy Council, parties persist in 
putting their opponents into the witness box as their wit
nesses and the evidence of such witnesses goes against them, 
such parties cannot have any legitimate grievance if the Court 
accepts the evidence of those witnesses.

First a ffea l from the decree of Bhagat Jag an 
Kath^ Senior Stibordinate Judge, G-urdasfur, dated 
the 22nd July^ 1926y dismissing the ^plaintiffs' suit.

(1) 12 P. R. 1892 (F .B .) pp. 60, 61. (4) (1922) 69 I O I7Y
(2) 114 P. R. 1900. (5) <1926>I L R 7 L * ; ; 0 .
(3) (1916) 36 I. a  222. (6) 89 P. R 1892



m INDIAN LAW REPORTS. [ v o l . x i v

1932 M e h r  C h a n d , M a h a ja n , and M o h a m m a d  A min, 
Sardar Khan Abdul Eashid, for Appellants.

B a d r i  D a s  and G h u la m  M o h y -u d -D in , for P̂ es-
V.

M s t . A ish a  
Bmi. pendents.

-\gjia H aidau  J . A g h a  H a id a r  J . — I  am indebted bo the lea,mod 
counsel, who appeared in this case for an able and 
exhaustive argument, and I appreciate the manner 
in which Mr. Mehr Chand, Mahajan, counsel for the 
appellants, has presented the tangled mass of this 
protracted litigation in a clear and lucid form.

The following pedigree-table may be sub-joined 
here for facility of reference:—

AZAM KHAN

r ------------
Sadat Khan

Sher Khan

Mardiiu Khaa

Gulab Klnn

Msl. ObasifcS 
(daughter) married 

Second Wife =  Shahhaz Khan

Rabmat Kban 

Muazzam Khan 

Ghulam Mustafa Khan 

Ghazi Khan 

Hakam Khan

r 1
Fateh Khan Mahand Khan 

Shah Nawaz Khan

r 'A C:Alam. Khan=iHsi. Aimna. Msi. Aisha—Ibrahim Khan AlamKhan, 
Sufedposh. Zaildar,

f  —— 1  ̂ ,
Sard at Khan I ’aajdaî  Khan Abdullah Khan GhanxKhan Sandal Khan 

1. 2. 3. 4. 5.— —y-----

Plaintiffs,

In 1873, Gulab Khan made a gift of the property 
in suit, which covered an area o f 740 hanals o f land,



in fa-^our of his son-in-law, Shahbaz Khan, the bus- 1932
band of his onlj  ̂ daughter Mussamrmt Gliasiti. saeiuT^han 
Giilab Khan died in 1877. Litigation started soon v.
afterwards, but with that litigation we are not oon- 
cerned except only to this extent that it was finally _
decided, on the 19th July, 1890, that in the p r e s e n c e H aikae J. 
o f Hakam Khan, the father of the present plaintiffs, 
the suit was not maintainable at the instance of one 
Ghulam Hassan Khan, a collateral.

On the 29th November, 1890, Shahbaz Khan 
pjade a gift of 197 hanals of land in farour of his two 
daughters by Mussammat Ghasiti, namely. Mussam- 
mat Aisha and Mussammat Aimna. On the 22nd 
March, 1892, he executed two sale deeds—'one in fav
our of his son-in-law Ibrahim Khan, the husband of 
his daughter Mussammat Aisha, and Ibrahim Khan's 
brother, Alam Klian, zaildar. and the other in favour 
of Shah Nawaz Khan, the father of Alam Khan, 
siifedposh, the husband of his other daughter Mtis- 
sawmat Aimna. Each of these two sale deeds, relat
ed to an area of 281 Icanals, 15 ma.rlas of land. There 
vvas some litigation in the year 1893, launched by 
the sons of Shahbaz Khan, by his other wife. We 
are not, however, concerned with it, and so it need 
not be considered any further.

On the 11th April, 1895, Shahbaz Khan executed 
another sale deed of 21 kanals o f land, and a house 
in favour of Shah Nawaz Khan, the father of Alam 
'Khm., sufedfosh. In 1898, the present plaintifis 
brought a suit to contest this last alienation. The 
defendants to tJais suit were Shahbaz Khan, his wife 
Mtissammat Ghasiti, and Shah' Nawaz Khan. The 
plaintiffs alleged that, as Mussammat Ghasiti had no 
male issue by Shahbaz Khan, the property, in the ah-
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1932 sence of such male issue, shall revert to the collaterals
SARDAa~KiiAN death o f Shahbaz Khan and Muss a mm at

V. Ghasiti. In other v^ords, they denied the rights of
the two daughters to succeed to the property. The

------  defence raised was that Shahbaz Khan was the ab-
A g h a  H a id a r  J. g^j^te owner o f the property under the g ift of 1373 

and that the said gift was a personal one and was 
not intended to benefit Mussammat Ghasiti and her 
daughters. Iioth the .District Judge, and the Divi
sional Judge held that the gift was for the benefit 
of the daughter Mussammat Ghasiti, and her aulad 
(male issue) ind, in the absence of such male issue, 
the plaintiffs were granted a declaration that their 
reversionary rights would not be affected after the 
death of Sliahbaz Khan and Mussammat Ghasiti. 
It may be observed that in this suit the daughters, 
although in existence, were not impleaded as parties. 
Against this decision an appeal was preferred to the 
Chief Court of the Punjab. While this appeal was 
pending, three separate suits were instituted on the 
7th August, 1900, by the present plaintiffs— (1) Suit 
No. 55 related to the sale deed executed by Shahbaz 
Khan in favour of Ibrahim Elhan and Alam Khan, 
mildar; (2) Suit No. 56 was against Shahbaz Khan 
ai']d Mussammat Ghasiti and their daughters, and 
(3) Suit No. 57 related to the sale in favour of Shah 
Nawaz Khan, the father of Alam Khan, sufedfosh. 
Id suit No. 56 the plaintiffs prayed that the gift by 
Shahbaz Khan to his daughters shall not affect their 
reversionary rights after the death of Shahbaz Khan 
and Mussammat Ghasiti. The defence in the three 
suits was very much on the same lines as in the suit 
of 1898. In suit No. 56, however, the daughters filed
a, separate written statement in which they pleaded 
that their father was the absolute owner of the pro-
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perty, and that the gift was made to him personally, 1̂ 32
The trial Court dismissed the three suits holding that'' gAEBAa -̂iAN 
the property was in the absolute ownership of Shah- v.
}jaz Khan. The matter was taken up in appeal to the
Divisional Judge, who, by his judgment dated the ------
10th October, 1901, granted a decree to the two minor 
plaintiffs, namely Sandal Khan and Gliani Khan only.
As regards the other appellants he held that the suit 
was barred by limitation. Three appeals arising out 
of these three suits were filed in the Chief Court and 
all the four apjieals came up for hearing on the 26th/
27th February, 1904. In the three appeals, the declara-- 
tioi) granted to the two minor plaintiffs by the lower 
Appellate Court was affirmed, but as regards the suit 
of 1898, the declaration was granted to all the plain
tiffs. Shahbaz Khan died in 1912 and Mussmimat 
Ghasi^i in October, 1922.

Two suits (Nos. 163/208 of 1922/1925 and 1/209 
of 1923/1925), out of which the present two appeals 
have arisen, were instituted on the 20th November 
1022, against the two daughters of Shahl)az Khan and 
Mi'ssoMmai Ghasiti and certain other alienees. We 
are not concerned with these alienees any longer be
cause they relinquished all the rights that they had 
in favour of the two daughters of Shahbaz Khan.
The result, therefore, is that, in the present liticra- 
tion, there is a straight fight between the plainti^s on 
the one side and the two ladies Mussammat Aisha and 
Mnssanmat Ainina, on the other. The plainti€s 
prayed that a decree for possession may be passed in 
their favour against the defendants. The defence put 
forward by the daughters is printed at page 7 of the 
paper book and is to the effect that they were the legal 

jieirs aiid in pp.^^Bsion of tKe property. Theiv fope*
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^̂ 32 stalled the point of res judicata whi:ii was urged
Sakdah Khan against them, by pleading that the jiidgnient of the 

 ̂ Chief Court did not affect their rights. Thev con-
JtxST A-ISBfA "

Bnu. eluded by saying that they were the heirs to and donees
of the property in suit The question o f res judicata,
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A g h a  H a ib a e  J. , . , . . 1
which was raised and contested in the present suits,
was fought up to the Hip;h Court and it was held by
a Bench of this Court on the 22nd July, 1925, that,
in the previous litiga.tion the question as to the right
of the daughters when su.ccession actually opened, ln.d
not been finally decided and that, therefore, the
daughters were not barred in their defence by the rule
of res judicata. The trial Conrt held that the
Riivaj4-am of 1865 was in favour of the plaintiffs
but the gener;il customary law, as the learned Senior
Sr)bordmate Judge has chosen to put it, and the oral
evidence on the renord hsd the effect of re’uitting th?
presumption raised by the Riiva']-vain and on this
ground the plainti-i^s’ two suits were dismissed.
Against these two decrees two appeals were filed ?.nii
both of them are before us for disposal.

The solitary point, which was seriously argued 
by the learned counsel for the appellants, was that 
on the death without any male issue of Shahbaz Klian 
?kX\d3Iussam7nat Ghasiti, the original donees, the pro
perty reyerted to the collaterals of G-alab TKhan, and 
that the daughters of Musmrnniat Ghasiti hnve no 
right to succeed. In other words, he urged that in 
the case of a gift of ancestral property in favour of 
a father who has only daughters, the property on the 
death of the donee reverted to the collaterals of the 
donor in the presence of the daughters of the donee. 
Several passages were cited in argument from the 
Rhoaj^-am of Gurdaspiir district of thie year 18f)5 by



the learned counsel for the appellants, but reliance 19̂ 2
was chiefly placed upon Questions 9 and 13 o f the SAEDAr"KHA2t 
'Rhmj-i-am and their answers. Special stress was v. 
laid upon Question 13 and its answer.- These may be 
translated as follows:—  ------

“ Question 13—In case a daughter or her ‘ mdad aiqa»
die lawald after becoming the owners o f property, 
does that property revert to the collaterals of her 
father or to the collaterals of her husband’s father'?

Answer—I f a daughter or her husband or her 
‘ aMad ’ die lawald after becoming owners o f property, 
then the property, which has come as the heritage of 
the daughter’s father, reverts to the heirs o f the 
daughter’s father. The heirs o f the husband of the 
daughter have nothing to do with it .”

I  have purposely left the words ‘ auiad ’ and 
‘ latuald untranslated, as the meaning of these
w'ords is the subject matter o f controversy in the ap
peal. The argument of Mr. Mehr Chand Mahajan 
is that the word * aulad ’ should be construed as 
meaning the male issue only and, as Mussammat 
Gbasiti had not left any male issue, the property re
verted to the collaterals of the original donor, Gulab 
Khan, namely, the plaintiffs. He relied upon the 
case of Mussammat Rakhi v, Mussammat Fatima (1), 
in which undoubtedly the word ' aulad ’ is interpre
ted as meaning male issue, but the authority of this 
case has been considerably shaken by a number o f sub
sequent decisions, and, having regard to what has 
been laid down in Mussammat Dkan Devi v. Mus- 
sammctt Malan Kallu Mai v. Chahindi (3) ; arid 
Saidan v. Fazh {A), it  cannot be said to be good laW;
a) 89 p. R. 1802. (3) (1916) 36 I. 0. 221
(2> 114 P. B. 1900.
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1993 Yhe last mentioned three cases coupled with the two 
Sarbae Khan dictionaries—Durga Parshad’s and Fallon’ s— leave no 

room for doubt whatsoever that the word ‘atilad' cannot
M sT. A ish a

Bibi. construed in a restricted sense, namely, “male issue*''
— ■ only, but that, on the other hand, it has got a wider-

’ meaning, and includes the descendants and offspring 
o f both sexes. There is a passage in the Full Bench 
decision Sita Ram v. Raja Ram (1), where the fol
lowing observation occurs:—

" Other tribes go further, and allow gifts to, or 
adopfion of, certain males closely conneceted with 
them in the female line, such as daughters’ sons or 
husbands’ or even sisters’ sons. But I  entirely con- 
ciir with the remarks of Sir Meredyth Plowden, which 
I have already quoted, that where this is done it is 
done from a tender feeling to benefit the direct descen
dants of the old stock, and not in order to benefit the 
family into which a daughter of the tribe happens to 
have married.”

I may observe that this case was followed recently 
in Fakir v. Ranimn (2). Speaking generally, and 
without any reference to the authorities, it cannot be 
doubted for a moment that, while making the gift in 
favour of Shahbaz Khan, the donor, Gulab E lan, real
ly intended to benefit his daughter M.ussam,mat Ghasiti 
and the children of that daughter, and I  do not think 
that his benefaction was intended to be confined to 
the male children o f Ms daughter, and not to iiei- 
female children. Whatever etymological meaning 
the word ‘ aulad \ may have, in common parlance, the 

 ̂m ilai ’ connotes both the male and the femal© 
children, and it is difficult to imagine a case where
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(1) 13 p. R. 1892 (F. B.) pp. 60, 61. (2) (1926) I. L. R . 7 Lab 456.
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fcle- use o f the word ‘ aulad ’ 'svould ba restricted to 1932
the male issue only to the exclusion of the female Saed^ ^ ^ haf 
issue. This being sô  I would hold that the word i;.
‘ aulad ’ in the answer to Question 13 of the Riwaj-i-
am, means both the male and female children, and is — '
not limited only to the males. AGmHiiDia Jt

It may further be observed that the parties pro
duced oral evidence in support of their respective 
cases. Sher Khan, P. W . 2, in a way supports the 
defendants. He cites the instance of one Imam Bin 
of ĥe village Borewal, who gifted the land to his 
diiughters, and the suit of the collaterals of the donor 
was dismissed. iVkbar Khan, P. W . 3, is a hostile 
witness, and his evidence cannot be relied upon.
Alam Khan, Zaildar, P. iW. 5, who was impleaded 
as a defendant, has been cited as a witness by the 
plaintiffs. This witness also quotes the instance from 
the village Borewal, which supports the custom re
lied upon by the defendants, Ibrahim Khan, P. W .
6. gives his opinion only. Mussammat ilishan has also 
given evidence in the case on behalf of the plaintiffs 
and has supported her case. If, contrary to the re
peated observations of their Lordships of the Privy 
Council, parties choose to put their opponents into the’ 
witness box as their witnesses, and the evidence of 
such witnesses goes against them, they cannot have 
any legitimate grievance if  the Court accepts the evi
dence of those witnesses.

On the defendants' side there are seven witnesses.
Six of them give their opinion in support o f the 
custom relied upon by the contesting defendants 
namely, the daughters, BiicK evidence is admissible 
in proof of the cilstom, and, i f  beHer^d, a Court o f  
Justice can very well act upon it. I  do not see any



INDIAN LAW REPORTS.

193g feason why these witnesses should not be believed when
^aedab'Khak they express their opinion in favour of the custom
Mst. \ isha defendants. Ismail Khan, D. W.
■' Bim , 4  aJso cites the instance o f the village Borewal.

'A^HAiI7DAEj.^^‘̂ ™ W- 1, Sher Khan, D. W . 3, and
Ismail Khan, D. W . 7, further depose to an instance 
of this custom in the village Jastarwal, where one 
Ibrahim got some land by gift, and, on his death, his 
daughter Mussammat Ghulam Fatima succeeded him. 
The result, therefore, is that, apart from the Riwaj 
i-am, which on the interpretation placed by me on the 
word ' aulad ’ is not against the defendants, and is, 
in fact, comprehensive enough to support their title, 
a fairly large body of witnesses give their opinion 

to the existence o f the custom relied upon by the 
contesting defendants. This evidence together with 
the instances from the villages of Borewal and Jastar- 
wal fully establishes the defence and is sufficient to 
defeat the plaintiffs’ claim.

Ill conclusion, I may observe that Mr. Badri Das^ 
counsel for the respondents, did not attempt to sup  ̂
port the reasoning on which the judgment of the 
Senior Subordinate Judge, was based. He support^ 
ed the decree on his own line of argument. This he 
was. perfectly entitled to do.

I will, accordingly, affirm the decrees of the 
Senior Subordinate Judge, dated the 22nd July, 1926* 
and dismiss with costs throughout both the appeals 
preferred by the plaintiffs,

Abbisom J. A d d is o n  J.— I  agree.
■ : F. E,

A ppeals dis'niis$ed ,■


