1932

Oct. 20.

306 INDIAN LAW REFPORTS. [voL. x1v

APPELLATE GIViL,

Before Broadway and Monroe JJ.
ATMA RAM anp avorHrr (DEFENDANTS) Appellants.

persus
GODHU RAM anp ANOTHER
(PLAINTIFFS)
NATHU RAM (D'EFENDANT)
Civil Appe2a! No 335 of 1910,
Specific Relief Act, I of 1877, Seetion 42, Proviso: Des
daratory suit—where possession is with defendant—whether

Respondents.

TN

competent,

One B.R. having four sous (two of whom being the-
present plaintiffs and the other fwo defendants) executed a
will disposing of his property, the bulk of which he left to-
defendants and ¥V, a son of one of the plaintiffs, One plain-
tiff was disinherited altogether and the other was given a
certain amount of property with which he was not satisfied.
The defendants propounded the will and took possession of
the property. The plaintiffs theveupon brought the present.
suit asking for a declaration to the effect that they were en--
titled, along with the defendants, to the entire property lefi
by their father, as members of a joint Hindu family and for
a perpetual injunction against the defendants ordering them
to refrain from preventing the plaintiffs from retaining joint .
possession of the property.

Held, that the suit was barred by the proviso to Section
42 of the Specific Relief Act, inasmuch as the plaintiffs were-
clearly not in possession and the defendants were clearly -
keeping them out of the possession of the property and the:
plainiiffs eould have, and ought to have, sued for recovery of
possession of the land either by a suit for joint possession or-
possession of their share by partition.

Suryanarayanamurt! v, Tammanna (1), and  Ishwari
Singh v. Narain Deat (2), followed. '

(1) (1902) I. L. R. 25 Mad. 504, 2y 1914) 1. L. R. 38 AlL 31&
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First appeal from the decree of Mir (hulum
Yuzdani, Senior Subordinate Judge, Multan, dated
the 8th January, 1930, decreeing plaintiffs’ suit.

FaQir Craxo and Acuurvu Ran, for Appellants.

Baner DAag, Asrr Prasana and Krrsava SwARuP,
for Respondents.

The judgment of the Ceur: was Celivere] by
Broanway J —One Bhamha Ram died on the
30th of April, 1927, leaving him surviving four sons,
named Atma Ram, Chandn Ram, Godhu Ram and
Ram Chand.  Gedhu Ram had a son named Nathu
Ram. Bhamba Ram had on the 4th of April, 1427,
executed a will disposing of his property, the bulk of
which he left to Atma Ram, Chandu Ram and Nathu
Ram, son of Gedhu Ram. Godhu Ram was disinherit-
ed on’the ground that he was of bad character and a
disobedient son. Ram Chand was given a certain
amount of property for the reason that although he
was a disobedient scn, his character was not bad.
Ram Chand appears to have begun givivg trouble
and on the 26th of April, 1927, Bhamba Ram execut-
ed a codicil in which he slightly vavied the dispos:-
tzon of his property, taking care Shat the property
ieft to Ram Chand should not be shared by any of
the other legatees in order to avoid further trouble.
Immediately on the death of Bhamba Ram, which
~took place, as already stated, on the 30th of April,

1927, Atma Ram and Chandu Ram appear to have

propounded the will, although probate of it was not
taken out and to have taken possession of the prc-.
perty and dealt with it according to the terms of the

‘gaid will. This resulted in a suit by Godhu ‘Ron:

and Ram Chand which was filed on the Bth-of
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1927, and in which the plaintiffs sought a declaration
to the cffect that they were entitled, along with the
defendants, to the entire property left by thmr father,
Bhamba Ram, as members of a joint Hindu family,
and further asking for a perpetual injunction against
the defendants Atma Ram and Chandu Ram to the
clfect that they should allow the plaintifis to retain
joint possession in equal shares of the entire property
of which a list was appended to the plaint. Various
pleas were raised by the defendants, cne of them be-
ing a preliminary one to the effect that the swit for
a declaration and issue of perpetual injunction
could not lie in its present form. The defendants
alleged that they were the absolute owners in posses-
sion of the property received by them under the will.
that the plaintiffs were not in possession thereof and
that therefore the suit was incompetent. Turther
preliminary ohjections were taken on the question of
the court-fee and the following two lissues were set-

tled as preliminary ones:—

(1) © Does not the suit lie in the form in which
it 18 fmmed?

(2) If it lies, what should be the court-fee?

The learned Senior Subordinate J udge disposed
of these issues by an order dated the 18th of October,
1028. He held that the court-fees paid were suffi-.
clent and, without discussing the question, held
further that the suit as brought was competent. The
suit then proceeded and was finally decreed in the
plaintiffs’ favour on the 8th of Jmuary 1930

Against this decision the defendants have pre-
ferred this appeal and Mr. Achhru Ram on their
Biehalf has pressed, as a preliminary matter, the ques-
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tion of the competency of the suit as brought. He
nrged that the suit. according to the plaint. was one
for a declaration and an injunction and that as the
plaintiffs were at that time able to institute a suit
either for joint possession or for possession by parti-
tion, the proviso to section 42 of the Specific Relief
Act came into operation and the suit should have
Lbeen dismissed. Tt is perfectly clear that the posi-
tion taken up by the defendants from the moment
of the death of Bhambha Ram was that the property
had belonged to their father alone, that the will was
a valid and competent one and they had proceeded
to act on it. Indeed the plaint itself showed that
the defendants had definitely notified to the plaintitis
that the will existed; that they weve acting on it; and
were in possession of the property left by their father
as owners under the will, and offered to hand over to the
plaintifis as legatees whatever their father had left
to them. Tt has heen admitted by Mr. Ajit Parshad
that on the death of Bhamba Ram his clients Godhu
Ram and Ram Chand could have instituted a
suit either for jeint possession as co-owners or for
possession of their share by partition. Realising
that a suit in such circumstances merely for a declara-
tion was obviously incompetent, Mr. Ajit Parshad
pressed the pont that a further relief had beery claim-
od, inasmuch as in the plaint the plaintiffs asked for
a - perpetual injunction. An examination of the
plaint shows that the injunction asked for was for
an order directed against the defendants ordering
them to refrain. from. preventing the plaintiffs from
rotaining possession of the property. ~Innsmuch as.

the plalnt itself shows that the: pla,mtlﬁs were ot i
possession of the property, it is clear, that thigi
" tion was one_ that could never. har
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Admittedly the granting of a declaration is a dis-
cretionary matter and according to the proviso to
section 42 of the Specific Relief Act it has been laid
down that no Court should make any such declaration
where the plaintiff being able to seek rvelief other than
a mere declaration of title omits to do so. Cur at-
tention has been drawn to. Suryanarayancmurti v.
Tammanna (1), which appears to be directly in point.
There the plamtiff sued his brother, his sister and
his brother's son for a declaration of the invalidity
of a will which purported to have been executed by
his late father by which certain property had bee:
bequeathed to one of the defendants. The plaintiff
laimed that the property was ancestral, and that he
was entitled to his share in it by right of survivor-
ship, the testator having no power to berqueath it.
No claim was made in the plaint for partition of tle
property which was stated to be in the possession of
tenants under leases granted by plaintiff and the
first defendant. Tt was held that the suit was barred
hy the proviso to section 42 of the Specific Relief Act,
inasmuch as the plaintiff might have sued for parii-
tion of his share in what he claimed to be the joint
family property. Mr. Ajit Parshad has endeavour-
ed to differentiate this case by saying that there only
a declaration was asked for, whereas in the present
case a prayer for an injunction, of a very futile
nature, has been added. This view of the Madras
Court is supported by a decision of the Allahabad
High Court in I s'h"wm*ii Singh v. Narain Dat (2), where
it was held that the fact that land was waste and
therefore oif no immediate practical use was no bar
to the application of section 42 of the Specific Relief

- (1) (1902) I. L. R. 25 Mad. 504,

(9) 1914) 1. L. R. 36 AlL 812,
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Act, where the plaintiff being Lxdmittadly out of pos-

session claimed only a declaration of his fitle. Their
Lordships towards the end of their Judgmen’s say as
follows :— :

“ In the present case the plaintifis were admitted-
v out of possession and the defendants are obviously
keeping them out of it. The plaintiffs, therefore,
could have sued and ought to have sued for recovery
of possession of the land in suit.”

This seems to me to he the position in the case
now before us. The plaintiffs are clearly not in pos-
session and the defendants are equally clearly keep-
g them out of possession. The plaintiffs, therefore,
could have and ought to have sued for reccvery of pos-
session of the laud either by a suit for joint possession
-or for possession of their share by partition. There
are various other authorities which support the view
set out and the authorities relied upon by Mr. Ajit
Parshad afford him no assistance. Indeed the princi-
ples enunciated in the cases cited by the learned counsel
are in complete accord with those emunciated in the
Madras and Allahabad cases.

In my judgment the suit as framed wuas incom-
petent and should have bheen dismissed. Mr. Ajit
Parshad finally asked to be allowed to amend the
plaint by adding a prayer for joint possession. Ad
this stage of the proceedings, I consider that it would
be wrong to allow the amendment asked for., Further,
it has been brought to our notice that the plaintiff
‘have brought a suit for partition of this property.
The matter decided in this case by the learned Senml
Subordinate Judge will no doubt have to be reopen
and redecided in the suit for partition.: I
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therefore, accept this appeal and dismiss the plain-
tiffs’ suit with costs throughout.

The cross objections filed on hehalf of the res-
pondents by Mr. Ajit Parshad are also dismissed
with costs.

4. N. C.
Appeal accepted.

APPELLATE GIVIL.
Before Blide J.
HAR LAL axp oruees (Drrenpants) Ajmpellants
PeTSUS
SRI RAM (Pramtirr) Respondent.
Civil Appeal No. 4 of 1931.

Limitation—Starting point of—on Appeal—insufficiently
stamped—avhere deficiency has been made wp subseqwent to
mstitution of appeal under order of the appellate Court—
Cizil Procedure Code, Act T of 1908, Seetion 749,

Held that wheve un Appellate Court ordered the Court-
fees on the memorandum of appeal to be made up by a cer-
tain date and it was made up accordingly the Court-fee must
be held to be effective {from the date of the original institu-
tion of the appeal (vide Section 149 of the Code of Civil Pro-

cedure) and limitation must be computed up to that date and
not the date of payment of the additional Court-fee.

Faizwllal, Khan' v. Mavladad Khan (1), and Jawala
Singh v. Dhano (2), relied upon.

Second appeal from the decree of K. S. Lala
Ghanshyam Das, District Judge, Hissar, dated the
22nd August, 1930, affirming that of Sheikh Moham-
mad Hussain, Subordinate Judge, 8rd class, Hissar,
dated the 18th June, 1939, by dismiscing the appeal
as time barred. ‘

(1) (1920) T. L. R. 10 Tah. 737, 743 (P. C). (2) (1931) 133 L. C. 122,



