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Before Broadicay and Monroe / / . ,

X932 ATMA RAM and another (Defendants) AppellaP.ts-

Oct. 20. versus
GODHU RA.M and another ^

(Plaintiffs) > Respondents.
ISTATHIT RAM (Defendant) ^

Civil Appeal No 335 ol 193Q.

Sperific R elief A ct, I  of 1877, Section 42, P rov iso :  D - 3 «  

clamtory  — v'lierc pos'tessior, /.s - irifJi defendant— whefdicr 
competent.

One B .Ii, havino' four son.s (two of wliom being' tlie- 
present plaintifis and the oilier two defendants) executed a 
will disposing- of liis property, tbe bulk of wlricli lie left to- 
defendants and N , a son of one of tlie plaintiifs. One plain
tiff was diwsinherited altog'ellier and tlie otlier was given a 
certain amount of property witli wliioh he w'as not satisfied. 
The defendants propounded the v̂'ill and took possession of 
the property. The plaintiffs thereupon brought the present 
suit asking- for a declaration to the effect that they were en
titled, along with the defendants, to the entire property left 
by their father, as members of a joint Hindu family and for 
a perpetual injunction against the defendants ordering them 
to refrain from preventing the plaintiffs from retaining joint 
possession of the property.

Held, that the suit was barred by the proviso to Section 
42 of the Specific Relief Act, inasnuudi as the plaintiffs were: 
clearly not in i.)ossessioii and the defendants were clearly 
keeping them out of the possession of the property and the 
Iilaintiffs could have, and ought tn have, sued for recovery of 
posses,Sion of the land either by a suit for joint possession or 
possession of their share by partition.

Suryanarayanamnrti v. Tammmina (1), and IshwaH 
Singh v. Narain Dat (2), followed,

(1) (1902) I. L. R. 55 Mad. 504. (2) (1914) I. L. R. 36 All. 312;.



F irst  a p fea l from  the decree o f  Mir {xkularri ^932

Yuzdani^ Senior S u l ordinate J ud ge  ̂  Multan^ dated  ^xtmTIiaie 
the 8th  January, 1930, decreeinq plain tiffs' su it.

Gomxj Ham^
F aqir  Chand and A chhru R a m , fo r  A ppellan ts.

B adpj T)a s , A jit P rasada  and K rtbhna S w a r u p , 
fo r  Tips|)ondents.

The iudgment of the Conr- was delivered hv—
Broadway J —One Bhanil/a Ham died on tlie BKOAmvAY 

SOtn of April, 1927, leaving him surviving four “̂ ons, 
nanx:d Atina llara, Chandn Earn, Godhu Ram and 
Ham Chand. Godhu Ram had a son named Nathii 
Ram. Bhamba Rain had on the 4th of April, 1927, 

exeented a will disposing of his property, tbs bulk of 
■which he left to Atina Ram, Chaiidu Ram and Natlui 
Ram, son of Godhu Ram.. Godhu Ram was disinherit
ed on'the ground that he ŵ as of bad character and a 
disobedient son. Ram Chand was ,given a certain 
amount of property for the reason that although lie 
was a disobedient son, his character ŵ as not bad.
Ram. ('hand appears to have bogun givicg trauhJe 
and on the 26th of April, 1927, Bhamba Rara execut
ed a codicil in wliich he slightly varied the disposi- 
t’ on of his property, taking care Ohat the property 
left to Ram Chand should not be shared by any of 
the other legatees in order to avoid further trouble.
Immediately on the death of Bhamba Ram, which 
took place, as already stated, on the 30th of April,
.1’J:)27, Atma Ram and Chandu Ram appear to have 
propounded the will, although probate of it 'was not: 
taken out and to have taken possession of the prc-. 
perty and dealt with it according to the terms of the' 
said wn 11. This resulted in a suit by Godhu Roin-' 
and Ram Chand which was filed on the 6th of August^
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1932 1 Qiô T__  and in wliich the plaintifis souglit a declaratioii
Atma Ram effect that they were entitled  ̂ along with the

■€oi)nu Ram to the entire property left by their father,
____ iU_iau'iba Ram. as members of a joint Hiaidu family, 

.Bkoadway J. further asking for a |)erpetnal injunction against 
tlie defendants Atma Rain and Chandu Ram to the 
effect that they should allow the plaintiffs to retain 
joint possession in equal shares of the entire property 
of which a list was appended to tlie plaint. Various 
pleas were raised by the defendants^ one of them be
ing a preliminary one to the effect that the suit for 
a declaration aiid issue of ])erpetual injunction 
•eould not lie in. its present form. The defendants 
i îlleged that they were the absolute o^vners in posses
sion of the property received by them under the wilL 
that the plaintiff’s were not in possession thereof and 
that therefore the suit was incompetent. Rurtlier 
preliminary objections were taken on the question of 
the court-fee and the following two issues were set
tled as preliminary ones :—

(1) Does not the suit lie in the form in which 
it is framed?

(2) I f it lies, what should be the court-fee ?

The learned Senior Subordinate Judge disposed 
ôf these issues by an order dated the 18th of October, 
1928. He held that the court-fees paid ivere suffi
cient and, without discussing the question, held 
further that the suit as brought was competent. The 
.suit then proceeded and was finally decreed in the 
plaintiffs’ favour on the 8th of January, 1930

Against this decision the defendants have pre
ferred this appea] and Mr. Achhru Ram on their 
t/ehalf ba.s pressed, as a preliminary matter, the ques-



tion of the coinpetencj of the suit as bi'Oiight. He 1̂ 33 
urged that the suit, according to the plaint, was ons 
for a dec] a ration and an injunction and that as the 'v. 
plaintiffs were at that time able to institute a suit G^odh^am. 
either for joint possession or for possession by parti- Bhoauway .T« 
tion, the proviso to section 42 of the Specific Relief 
Act caine into operation and the suit should have 
been dismissed. It is perfectly clear that the posi
tion taken up by the defendants from the moment 
of the death of Bhamba Uani was that the pronerty 
had belonged to their father alone, that the will was 
a valid and competent one and they had proceeded 
to act on it. Indeed the plaint itself showed that 
tlie defendants ])ad definitely notified to the plaintiffs 
that the will existed; that they were acting on it; and 
were in possession of the property left by their father 
as owners under the will, and offered to hand over to the 
plaintiffs as legatees whatever their father had left 
to them. It has been admitted by Mr. Ajit Parshad 
that on the death of Bhamba Ram his clients Godhu 
Earn and Earn Chand could have in-stitnted a 
suit either for joint possession as co-owners or for 
possession of their share by partition. Healising 
that a suit in such circumstances merely for a cleclaia- 
tion was obviously incompetent, Mr. A jit Parshad 
pressed the point that a further relief had been claim
ed. inasmuch as in'the plaint the plaintiffs asked for 
a perpetual injunction. An examination of the 
plaint shows that the injunction asked for was for 
an order directed against the defendants ordoring 
,them t'O refrain from preventing the plaintiffs from
rotaining„ p o s s e s s i p n  o f  the pioperty. Tnasmucti as-
the plaint itself shows that the'plaintiffs were not lA 
possession of the property,, it is clear that this injunc
t i o n  was one, that could Bever have been granted.
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1932 ,4 dmittedly the granting’ of a declaration is a dis-
‘̂•'i’‘-t.-ionary matter and according to the proviso lo 

V. section 42 of the Specific Relief Act it has been laid
'OoBiiu Kaai. jiQ Court should mjil'ie any such declaration

B r o a d w a y  J. where the plaintiff being able to seek relief,other than 
a mere declaration of title omits to do so. Oiir at
tention has been drawn to* v.
Tammanna (1), which, appears to be directly in point. 
There the plaintiff sued his brother, his sister and 
his brother’s son for a declaration of the invalidity 
of a will which purported to have been, executed by 
his late father by which certain property had been 
bequeathed to one of tlie defendants. The plaintiff 
claimed that the property was ancestral, a,nd that he 
was entitled to his share in it by right of snrvivor- 
ship, the testator having no power to bequea.th it. 
]\% claim was made in, the plaint for partition of the 
property ŵ hich was stated to be in the possession of 
tenants under leases granted by plaintiff and the 
first defendant. It was held that the suit was barred 
b.y the proviso to section 42 of the Specific Relief Act, 
inasmuch as the plaintiff miight have sued for pai’ti- 
tion of his share in what he claimed to be the jo'̂ .nt 
family property. Mr. A  jit Parshad has endeavour
ed to differentiate thiis case by saying that there orJy 
a declaration was asked for, whereas in the present 
case a prayer for an injunction, of a very futile 
nature, has been added. This view of the Madras 
CMurt is supported by a decision of the ..\lkhabad 
High Court in Iskwm'i Singh v. ’Narain Dat (2), where 
it was held that the fact that land was waste and 
therefore of no immediate practical us© was no bar 
to the application of section 42 of the Specific Belief

<1) (1902) I. L. R. 26 Mad. 604. (2) (1914) L L. B. 36 All. 812.



B j i o a d w a y  I .

Act, where the plaintiff being admittedly out of pos- 
ŝ ession claimed only a declaration of his title. Theii A tma R am

Lordships towards the end of their judgment say as 
follows:—

“ In the present case the plaintiffs were admitted
ly out of possession and the defendants are obviously 
l:eeping them out of it. The plaintiffs, therefore, 
could have sued and ought to have sued for recovery 
of possession of the land in suit,”

This seems to me to be the positron in the ca^e 
now before us. The plaintiffs are clearly not in pos
session and the defendants are equally cleaiiv keep
ing them out of possession. The plaintifPci, therefore, 
could have and ought to have sued for recovery of pos
session of the land either by a suit for joint possession 
•or for possession of their share by partition. There 
are various other authorities which support the view 
set out and the authorities relied upon by Mr. A  jit 
Parshad afford him no assistance. Indeed the princi
ples enunciated in the cases cited by the learned counsel 
are in complete accord with those enunciated in the 
Madras and Allahabad cases.

I n  my judgment the suit as framed was imcom
petent and should have been dismissed. Mr. A jit 
Parshad finally asked to be allowed to amend the 
plaint by adding a prayer for joint possession. Ai 
this stage of the proceedings, I  consider that it would 
be wrong to allow the amendment asked for. Further, 
it has been brought to our notice that the plaintiff 
have brought a suit for partition o f this ptoperii^,
The matter decided in this case by the learned SeMdi 
Subordinate Judge will no doubt hâ ve to be reopette( 
and fedecided in the suit for partition. I would
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1932 therefore, accept this appeal and dismiss the plain-
4.TMA B am  suit with costs throughout.

The cross objections filed on behalf of the res
pondents by Mr. A jit Parshad are also dismissed

nr,.
GoPHir E am .

B r o a d w a y  J. î îth costs.
A. N. C.

1932 
Oct. 24.

A ffea l accented.

AP P E LL A T E  C IV IL .

Before Bliide J.
TTAR LAL a n d  o t h e r s  ( D e f e n d a n t *?) Appellants

versus
SRI RAM ( P l a i n t i f f ) Respondent.

Civil Appeal No. 4 of 1931.

Limitation— Startiivg 'point of— on Aiipeal— insnfjioicntly 
stamped— where, deficiency has been made 'tip sichseaiten-t to 
institution of appeal under order of the a,ppellate Court— • 

Civil Procedure. Code, Act  T  of 190S, Section ] 49 ,

Held iluit Avliere tin Appellate Cniirt orriei'ed tlie Court-- 
fees on (he memoraiKhiin of appeal to be made up hy a cer
tain date and it was made up accordingly tlie Coiirt-fee must 
be lield to be effeotiYe from tlie date of the original institu
tion of the appeal {vide vSection 149 of the Code oE Civil PrO” 
cedure) and limitation, must be computed up to that date and 
not the date of payment of the additional Court-fee.

Faizidlall Khan Maidadad- Khan (1), and Jawala
Singh y . Dhano (2), relied upon.

Seco?id appeal from the decree of E. B. Lala 
Ghamhyam, Das, District Judge, Hissar, dated the 
22nd Aiigust, 1930. affirming that of Sheikh Mohamr 
mad Hussain, Subordinate Judge, Srd clâ b\ IlismTf 
'dated the 13th June, 1930, by dismissing the appeal 
as time ■'barred.

fl) (1929) I. L. r : ,.10 Lat. 737, 743 (P. 0.). (2) (1931) 133 I. C. 123.


