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Before Shadi Lai, C. J . and Broadway J .
Jan. 2J K A L L IJ M A L  ( P l a i n t i f f )  Appellant

'dBTSUS

3̂,T A M A N  alias M U H A M M A D  IS H A Q  (Deeendant)'
RespoDflent.

Letters Patent Apjjaal No 141 cf 1S28- 
Indian L iinitaliou A c t. I X  o f  190S; Artl.ole 1 4 4 : Suit 

fo r  j^osscssion— o f im m ovcaW e ‘p rop erty— title  with- p la in tiff 
— Burden o f p roo f— on dcfcndiDtt to prove adverse possesfiion 
— Second, A p pea l— jx.nding o f fa c t— conolusivcnegs of.

Held, [folloAviiig' Secretary of State for India  v. Chelli- 
Kani Rama Rao (1 )], tliat in suits for possession of immove” - 
able property, 'w’liere title to tlie property in suit is foinixl to 
T)e witli tlie pla^intiff, it lies on tlie defeiulant to prove atl- 
verse possession for the period of t^relve years. Tlie onus is- 
not on tbe plaintiii’ to proTO possession witliiu twelve years.
It would 1)6 contrary" to all legal principles to permit tlie 
squatter to put the OTvner of tJie fmulaniental right to a nega
tive proof upon the point of possession.

Held further, that the finding l)y the lower appellate’ 
Court that the respondent’s possession had never been more 
tlian permivssive could not he reagitated in second appeal.

A ffea l  under clause 10 of the Letters Patent from ' 
the decree of Jai Lai J, passed in C. A . No. of 
1927, on 8th Jtme, 19:28, reversing that of Mr, D.- 
Johnstone, District Judge, Delhi, dated, the SOtli 
Jtdy, 1927, and restoring that of Sbeikli Ahdul Ali,

. Siibordinate Judge, 4th class, Delhi, dated the Hth 
January, 1927, dismissing the 'plaintiff's suit. .

K ish e n  D a y a l , for Appellant.

Sh am  AIK C h a n d , Q abul Chand  and M u h a m m a d  ‘ 
A m in , for Eespondent.

Bhoadway j  Broadw ay J.— This appeal has arisen in
* XoUowing circumstances : One Kallu Mai instituted-

(1) (1916) I. L. R, 39 Mad. 617, 631 (P 0.)
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a suit against Manian for ejectment from a house and 1930
for the recovery of arrears o f renfĉ  alleging that 
Manian was his tenant. Maman denied the tenanov v.

in .February 1926 Kallu Mai’s suit was dismissed, Mamak,
it being held that he had failed to prove that the re- B e o a d w a y  J,; 
lation of landlord and tenant existed between him 
and ]\lainan. Thereupon Kalhi Mai instituted a suit 
for possession of the premises and for recovery of 
lis. 25-4-3 as mestie profits. This sum was equiva
lent to the amount of rent at the rate claimed in. the 
former suit.

The trial Court came to the eojiclusion that Kallii 
Mai was the owner of the liouse, but dismissed his 
.suit on the groiuid that he bad failed to prove that 
he had been in possession within tŵ elve years of his 
snit. Kallu Mai. appealed, and the Additional Dis'- 
Irict Jiidgej while agreeing with the trial Court that 
Kallu Mai had proved his title to the property in suit, 
considered that it was incumbent on Maman to prove 
that he had been in adverse possession for the statu
tory period. He, therefore, remanded the case for' 
a decision on the point ^vhetlier Maman had been ift 
adverse possession for twelve years prior to the suit.
The result of the remand was that the Subordinate 
Judge found that Maman had failed to discharge tho 
071US which had been placed on him. The case then 
came up before the learned District Judge, who con- 
firmed the finding as to Kallu Mai being the O'ssmev 
o f the property.

On the qnest’/on o f possession he found 
follows :~ -

“ It is apparent that the respondent has n e w  
set lip an adverse title against the appellant The- 
mere non-payment o f  rent by itself proves nothing.
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1930 Whether rent was paid or not, the respondent's pos-
Eallu Mal session has never been more than permissive * .

Kalin Mai’s sr.it ’̂ ■';as thereupon decreed. Maman then
J__  ■ preferred a second appeal fco this Court which came

Broadway J. up before a learned Judge in Chambers who on the-
€|uestion of possession toolv a different view, saying

In my opinion if the defendant succeeds in proving 
his exolnsive post'ession for more than twelve years, 
he is entitled to a decree unless the plaintiff can prove 
affirmatively that such possession was derived from 
him or was with his permissioi]. I'n this case there- 
forp, the defendant having proved hi::i possession for 
more tlian thirty years, and the |,>laintiff having fail
ed to prove the })ermissive nature of such possession, 
the suit should have been dismissed. Maman's ap
peal was accordingly accepted, and Kallu M ai’s suit 
dismissed.

Kallu Mal then preferred this appeal under 
dause 10 of the Letters Patent and on his behilf 
Mr. Kishen Dial has urged that inasnnich. as it has 
been found that the plaintiff Kallu Mal is the owner 
of the house it was for Maman to })rove that his 
possession had been adverse'for a period of 'at  least 
twelve years. Mere possession, it was , contended, 
eould not depri ve the real owner of his title. In this 
connection he cited various authorities, the principal 
one being Secretary of State for India v. dkelhhaiv 
Rama Rao (1), where their I.ordships of the Judicial 
■Cominittee say, “ Nothing is better settled than that 
the onus of establishing title to property by reason of 
possession for a certain requisite period lies upon the 
person, asserting such possession. It is too late in the 
day to suggest the contrary of this proposition. I f  it

(1916) I. L R 39 Mad. 617, 631 (?. 0.).



were not correct it would be open to the possessor for 1930 
.a year or a day to say, ‘ I am here; be yonr title to the Kaluj Mal 
property ever so good, you cannot turn me out* until 
you have demonstrated that the possession of myself *
and my predecessors v/as not long enough to fulfil all Bboadway J. 
the legal conditions ^  It would
be contrary to all legal principles thus to permit the 
squatter to put the owner of the fondamental right to 
a negative proof upon the point of possession.”

Mr. Shamair Chand for tlie respondent relied 
■on section 110 of the Evidence Act and urged that 
the view taken by the learned Judge in Chambers is 
■correct. I do not think it necessary to discuss the 
various authorities cited by the learned counsel as 
in my judgment the appeal must succeed on the ground 
that the finding arrived at on the question of posses
sion by the learned District Judge was a finding o f fact 
which could not be reagitated in second appeal. As 
already pointed out the finding of the learned Dis- 
•trict Judge was that the respondent Maman had 
never set up adrerse title against the appellant and 
that the respondent’s possession had never been more 
than permiissive.- On this finding, coupled with the 
finding as to title, Kallu Mal Avas clearly entitled 
to a decree, and I  would, therefore, accept this appeal 
with costs throughout, and, setting aside the 'order 

■ o f dismissal passed by the learned Judge in Chambers, 
restore the decree of the learned DziStrict Judge, dated 
ttlie SOth of July 1927.

, Shadi Lal C.J.—'1 concur. „ , ': >
■■ ,SHAm

n ’ f . 'E, '
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