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LETTERS PATENT APPEAL.

Before Shadi Lal, C. J. and Broadiwuy J.
KALLU MAL (Pramtirr) Appellant
VETSUS
MAMAN qlias MUHAMMAD ISHAQ (DeroNpanty
lespondent.
Letters Patent Appenl No 141 of 1528.
Indian Limitation Act, IX of 1908; Article 144 Suit
For possession—of immoveable property—title with plaintiff
—Burden of proof—on defendant to prove adverse possession
—S8econd Appeal—finding of faci—conclusiveness of.

Held, [following Secretary of State for India v. Chelli-
fani Rama Rae (1)], that in suits for possession of iminove--
able property, 'where title to the property in suit is found to
be with the plaintiff, it lies on the defendant to prove ad-
verse possession for the period of twelve years. The onus is-
ot on the plaintiff to prove poessession within twelve years.
It would be contrary (o all legal prineiples to permit the
squatter to put the owner of the fundamental right to a nega-
tive proof upon the point ¢f possession.

Held further, that the finding by the lower appellate-
Court that the respondent's possession had never been more:
than permissive conld not be reagitated in second appeal.

Appeal under clause 10 of the Leiters Patent from
the decree of Jai Lal J. passed in C. A. No. 3229 of
1927, on 8th June, 1928, reversing that of Mr, D..
Joknstone, District Judge, Delhi, dated the 30t%
July, 1927, and restoring that of Sheikh Abdul Ali,
Subordinate Judge, 4th class, Delhi, dated the -14th
January, 1927, dismissing the plaintiff’'s suit.

Kisnen Davarn, for Appellant.

Spama® CrHAND, Qapurl CmaND and Mumammam
Awmin, for Respondent.

Rroapway J.—This appeal has arisen in the
following circumstances: One Kallu Mal instituted:

(1) (1916) I. L. R. 39 Mad. 617, 631 (P. C.).
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a suit against Maman for ejectment from a house and 1930

for the recovery rrears , oine  that —_—

°Ty of arrears of rent., alleging that Katow Man
Maman was his tenant. Maman denied the tenancy 2.

and in February 1926 Kallu Mal’s suit was dismissed, Manar.

it being held that he had failed to prove that the re- Brospwax J.
lation of landlord and tenant existed between him
and Maman. Thereupon Kallu Mal instituted a suit
for possession of the premises and for recovery of
Rs. 25-4-3 as mesne profits.  This sum was equiva-
lent to the amount of rent at the rate claimed in the
former suit.

The trial Court came to the conclusion that Kallw
Mal was the owner of the house, but dismissed his
suit on the ground that he had failed to prove that
lie had heen in possession within twelve years of his
suit.  Kallu Mal appealed, and the Additional Dis-
trict Judge, while a.gfeeing with the trial Court that
Kallu Mal had proved his title to the property in suit.
considered that it was incumbent on Maman to prove
that he had been in adverse possession for the statu-
tory period. He, therefore, remanded the case fof
a decision on the point whether Maman had been in
adverse possession for twelve vears prior to the suit.
The result of the remand was that the Subordinate
Tndge found that Maman had failed to discharge the
pnus which had been placed on him. The case then
came up before the learned District Judge, who cou-
firmed the finding as to Kalln Mal heing the owner
of the property.

" On the question of possession he found as
follows ;—

“ It is apparent that the respondent has never
set up an adverse title against the appellant. = The
mere non-payment of rent by itself proves mothing.
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Whether rent was paid or not, the respondent’s os-
session has never been more than permissive * % %',
Kalln Mal’s suit was thereupon decreed.  Maman then
preferred a second appeal to this Court which camc
up before a learned Judge in Chambers who on the
question of possession took a different view, sayiny
“ In my opinion if the defendant succeeds in provieg
his exclusive possession for more than twelve years,
he is entitled to a decree unless the plaintifi can prove
affirmatively that such possession was derived from
him or was with his permission. In this case there-
fore, the defendant having proved his possession for
more than thivty vears. and the plaintifi having fail-
ed to prove the permissive nature of such possession,
the suit should have been dismissed. Maman's ap-
peal was accordingly accepted, and Kalla Mal's suit
dismissed. '

Kallu Mal then preferved this appeal under
clanse 10 of the Letters Patent and ou his hehalf
Mr. Kishen Dial has urged that inasmuch as it has
heen found that the plaintifi Kallu Mal is the owner
of the house it was for Maman to prove that his
possession had heen adverse for a perind of at least
twelve vears. Mere possession. it was . contended,
could not deprive the real owner of his title. In this
connection he cited various authorities, the principal
one being Secretary of State for India v. ('hellikan’
Rama Rao (1), where their Lordships of the Judicial
Cominittee say, “ Nothing is better settled than that
the onus of establishing title to property by reason of
possession for a certain requisite period lies upon the
person, asserting such possession. Tt is too late in the
day to suggest thecontfary of this propesition. If it

1 (1918) I. L. R 39 Mad. 617, 631 (P, C.).
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were nct correct it would he open to the possessor for 1930

2 year or a day tosay, * I am here; Le your title to the Fiyrv Mar

property ever so good, you cannot torn me ont until v.
MaMaxn,

you have demoustrated that the possession of myself
and my predecessors was pot long enough to fulfil all Broapwax .
the legal conditions * * % % % % Tt would

be contrary to all legal principles thus to permit the

squatter to put the cwner of the fundamental right to

a negative proof upon the point of possession.””

Mr. Shamair Chand for the respondant relied
-on section 110 of the Evidence Act and urged that
the view taken by the learned Judge in Chambers is
correct. I do not think it necessary to discuss the
various authorities cited by the leirned counsel as
‘in my judgment the appeal must suceeed on the ground
that the finding arrived at on the question of posses-
sion by the learned District Judge was a finding of fact
“which could not be reagitated in second appeal. As
already pointed out the finding of the learned Dis-
‘trict Judge was that the respondent Maman had
never set up adverse title against the appellant and
-that the respondent’s possession had never been more
‘than permissive.. On this finding. coupled with the
finding as to title, Kallu Mal was clearly entitled
‘to a decree, and I would, therefore, accept this appeal
with costs throughout, and, setting aside the order
.of dismissal passed by the learned Judge in Chambars,
réstore the decree of the learned District Judge, dated
2the 30th of July 1927.
S T e :
SH}}@ Lian C.J.—1 concur.  mao Tan 0.,
N.F. E. |

Appeal accopted-



