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Before Addison, Coldstream and Jai Lai JJ,

1933 ABDULLA— Appellant
versus

T h e  c r o w n — Respondent.
Cs'iminal Appeal No. 1150 of 1932.

Crimi?ud Procedure Code. Act V of 1S98, Section 164: 
Confession— Admission made hy accused m the presence of 
a Magistrate— during 'police investigatioji— of tohich Magis­
trate made a written memorandum— 'whether Magistrate can 
give evidence to ■prove the admissio7i— Indian Evidence Act, 
I  of 1872, Sections 26, 159, 160, 161 : Prod.'uction of the 
memorandwrii to refresh witnesses memory.

Tlie questions referred to the Fnll Benoli for decisiou 
were: —

(1) Wliere during tlie investigation of a criminal case a 
Magistrate is associated witli tlie investig’ating' officer, and 
in the j)resence of such Magistrate the accused points out 
places alleged to be connected with the crime, and makes ad­
missions which do not lead to the divScovery of any fact, and 
the Magistrate does not record the admissions in accordance 
with the provisions of sections 164 of the Code of Criminal 
Procedure, but makes a memorandum of the conduct and 
admisBions of the accused, is (a) the ora,l evidence of the 
Magistrate and (b) his memorandum admissible to prove the 
admissions of the accused ?

(2) Whether the fact that the Magistrate is empowered 
to record the confession of the accused under section 164 of 
the Code of Criminal Procedure would affect the question of 
the admissibility of such evidence ?

Held by the- I ’ull Bench (in answer to the first question) 
that the oral evidence of the Magistrate is admissible t(» prove 
the admissions of the accused. The written memorandum of 
the Magistrate is ordinarily not admissible, though the Magis­
trate under section 159 of the Indian Evidence Act can refresh 
his memory when under examination by referring to the memo­
randum, and after having refreshed his memory he can give
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evidence ia tlie witness-box as to wliat tKe admissions of the
locnsed were.

Held (in answer to tlie second question) that the fact 
that the Magistrate is empowered to record the confession 
of the accused under section 164 of the Code of Criminal 
Procedure •would not affect the q̂ iiestioii of the admissibility
of such evidence.

Shero Singh v. Tiic Enipvess (1), Buta v. TI10 E'iripfess
(3), Fcrose and Gvlah v. The. Cfoioih (3), Bliagel Si'ifjh v. 
Empcmr (4), Jog R aj v. Emporor (5): and Tanffedupalle 
Peilda Ohigciihr v. King-Em peror (G), followed.

Evtperar v. Qiddhii (7), and QuGCn-Empress Bhaimb
■Ckandar Chuckcrbidty (v8), not followed.

Emperor v. M aniti Santu More (9), Baker. In  re Niokols 
Haher /.lO), «s)d Bnrindi'n Kwiuir Ghose v. Emperor (11), 

referred to.
B. R. Puri, ior tlie <i|)pel\lant, referred to section 

164 of the Griniiiial Procedure Code and sections 21 
and 26 o f the Indian Evidence Act as relevant to the 
case and argued that a coufessiG?n by an accused, ^hiie 
in ciistod}' of the j^olice is inadmissible imless made in 
presence of a Magistrate.

_Jai I.'Al J ,--A n  that is necessary is the presence 
of the Magistrate and not that the Magistrate slionld 
record the confession of the accused.]

The Legislature has imposed certain conditions if  
a confession is recorded, which should have been ob­
served when the Magistrate made a record of the 
accused's admission and in their absence the record is 
inadmissible in evidence.

[A d d ison  J.— ^What liappened in this case was 
that the Magistrate looked into his notes to refresh bis 
memory. The document was not placed on the re­
cord.

(I> 21 p. R. (Cr.) laSl,
<2) 52 P. R. (Gr.) 18S7- 
C3) 11 P. E. (Cr.) 1918.
(4) 1929 A. I. B. (Lah.) 794 
<5) 19S0 A, I  R. (Lnh ) 534.

(6) 1922) I. L. R. 45 (Mad > 230. 
{?} (1913) I. L. R. 35 AIL 260.
(8) (1898) 2 Cal W. N. 702.
(9) aSSO) S4 T 0. 465.

(10) (1890) 44 Oh. I>. 'm,:' m

1933 

Abbui-w. 

Th e  Cm w N »

(11) (1910) 1.1,. R. S7 Cal. 467.
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. Where the Magistrate does not remember a.nd goes 
to the document, the document is inadmissible in 
evide^ice unless the necessary legal formalities required 
,by, section 164, Criminal Procedure Code, have been 
observed.

_Addi:80n J .--T h e  substantive law contained in- 
section 26 O'f the Evidence Act is not controlled by 
section 164 o f the Criminal Procedure Code.]

M ai L a l  J .- -1 s it obligatory on a Magistrate to 
record a confession made in his presence?”

I  do not thinlv there ia anything in the provisions 
of the law which îialces it obligatory on a Magistrate 
to recoi'd a. confession, but if the Magistrate wa- co'n- 
petent to record a confession and he made up his 
mind to do so, he must record it in accordance with the 
provisions of law. In the present case the Magistrate 
did not merely elect to hear the oral confession of the 
aceuseci b.ut he made a written memorandum thereof, 
that memorandum would lie inadmissible in evidence 
in the absence of necessary formalities.

' A d d is o n  J'.— Tlie memorandum is a record of 
what the Magistrate saw and heard and it is not the 
record of the statement of the accused and the Magis­
trate was not bound, to record it.

There may be no obligation on the part of a 
Magistrate to rec(«*d a statement of the accused, but if 
he chooses to record it, he must observe certain forma­
lities which have not been observed in the present case.

Des Raj Sawhney, for the Crown, was not called 
upon to reply but cited— BagJieJ Sincfh v. Emvefor (1), 
and Jog Raj v. E-niperor (2).

A fjwal from.: the order of Khan Zaka-vd'-Din 
Khan, Sessions Judge  ̂ Julhmdur, dated, the 2 0 th  of 
August, 7.9SS, conmcting the aj^pelkmt.

B. R. P u ri, for Appellant.
(1) 1929 A. I. R. (Lfili.) 794, (2) 1930 A. 534.
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The Crow n .

Des R aj Sawhney, Public Prosecutor, for Ees- 1933
pondeiit. A b d u l l a

The order of reference, dated 15th Deoenibei\ ^
193S, made hy Coldstream and Jai Lai / / . ,  it-as as 
folloiDS:—

Jai Lal J .—Abdulla appellant lias been toaivict- Jai Lai. J. 
ed of the murder of Imam Eaklisli on tlie night 
between tlie 12tli and 13tli Ma.y 1932  ̂ and lias been 
sentenced to transportation for life.

The eonriction rests mainly on ■circiiiiistaiitial 
evidence. The prosecution also relied upon a con­
fession said to have Ijean m;xde by the appellant before 
Dr. Farzand Ali, an Honorary Ma-gistrate of Jiillun- 
dur. It does not appear from the record whether this 
I\Iagistrate is competent to record the confession of 
an accused person under section 164 o f the Code of 
•Criminal Procedure. Presumably he is n ot.' The 
learned Sessions Judge has held the confession made 
before this Magistrate to be inadmissible on the 
ground that it had not been recorded as provided by 
section 164 of the Code. It must, however, be stated 
that the Magistrate did not profess to record the con­
fession under that section, but, as contended by the 
learned Public Prosecutor, he merely took down notes 
of what had happened in his presence and such note.  ̂
have been used for the purpose of refreshing the 
memory of the lv:[agistrate when lie grtve evidence on 
}>ehalf of the prosecution and not as a record of the 
.confession made before the Magistrate ]>y tlie accused.

What appears to liave happened is this. The 
accused after having surrendered himself to the 
police volunteered to show the various places connect­
ed, directly or indirectly, with the crime. Most of 
these places were already known to the police and it 
must be assumed that section 27 of the Indian : 
dence Act did not apply to the information propose#;:

• to be' given by the appellant. An Honorary Magis-
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A b d u l l a

V.
T h e  C r o w n ,

trate, therefore, wa.s associated with tlie investigat­
ing police officer to accompaiiY the accused when he 
pointed out the various places. When pointing out 
the various phiccs the accused also stated the manner 

J a i L a l J .  i l l  which they were connected Avitli the crime. The
Magistrate made notes of the fact of pointing out
the phices by the accused a,nd also of the statement
made by him in his presence.

The learned Public Prosecutor contends that the 
Sessions Judge wrongly held, the statement made by 
the accused to be inadmissible. He says that the- 
accused was not produced before the Magistrate with 
a view! to record his statement under section 164 of 
the Code, and, therefore, it is open to the prosecution 
to prove the statement made by him before the Magis­
trate by the oral testimony, of the latter. He relies 
upon a judgment of a learned Judge in Chambers 
of this Court in Baghel Singh and another v. 
Em/peror, Cmiinal A f  jieal No. 57 of 1920 (1). The 
Sessions Judge has relied in support of his view on a 

. judgment of a Division Bench of this Court, to which 
I was a party, in Jog Raj v. Emf6roi\ Criminat 
A ffea l No. 31 of 1930 (2). That judgment, how­
ever, appears to have been misunderstood by the 
learned Judge and the facts of that case were different 
from those o f this case. After stating the views 
held by the other Courts and by this Court, I refrain­
ed from expressing any opinion on the question now 
involved, but most of the relevant case-law' on the 
subject is mentioned in my judgment. The question 
invoK'ed is of considerable importance from the 
point of view of administration of criminal justice in 
this province and I am of opinion that it shouM be- 
referred for decision to a Full Bench,

(1) 1920 A. I. B. <Lah.) 794. (2) 1930 A. I. R. (Lah.) 534.
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I would, therefoi’e, refer the following question 
t o a Full Bench

(1) Where during the inyestigation o f a criminal 
case a Magistrate is associated with the inyestigat- 
ing officer, and in the presence of such Magistrate 
the accused points out places alleged to be connected 
with the crime and makes admissions which do not 
lead to the discovery of any fact and the Magistrate 
does not record the admissions in accordance with 
the provisions of section 164 o f the Code of Criminal 
Procedure, but makes a memorandum of the conduct 
and admissions of the accused, are (a) the oral evi­
dence of the Magistrate, and (&) his memorandum, 
admissible to prove the admissions of the accuse 1

(2) Whether the fact that the Magistrate is em- 
poiitered to record the confession of the accused under 
section 164 of the Code of Criminal Procedure would 
affect the question of the admissibility o f such evi- 
dence?

The case will be placed before the Hon’ble the 
Chief Justice for the constitution of a Pull Bench, i f  
he approves of this course, and for the hearing of the 
reference at a very early date.

A bdulla
v.

The Ceown.

1933

Ja i L al  J.

C o l d s t r e a m  J .- -I agree. COLDSTEEASC J .

JiTDGMENT OF THE PtJLL BeNCH.
A ddison J .—The following two questions have 

been referred to a Full Bench;—
(1) Where during the investigation o f  a criminal 

case a Magistrate is. associated with the investigat­
ing officer, and In the presence of such Magistrate 
the accused points cut places alleged to be connected 
with the crime and makes admissions which do not 
lead to the discovery o f any fact and the Magistrate 
does not record the admissions in accordance with the 
provisions of section 164 of the Code o f  Criminal

Addison J.
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ADDFSok J.

Procedure, but makes a memorandum of the conduct 
and admissions of the accused, is (a) the orai evidence 
o f the Magistrate and (h) bis memorandum, admis- 
sihle to prove the admissions of the accused 1

(2) Whether the fact that the Magistrate is em­
powered to record the confession of the accused under 
section 164 of the Code o f Criminal Procedure would 
affect the question of the admissibility of such evi­
dence ?

The questions raised have all along been decided 
in one way by this Court. The first case o f import­
ance is Shere Singh v. The Empress (1). It was held 
in it that an oral confession by an accused person, 
not being open to exception under sections 24, 25 or" 
26 of the Evidence Act, is, as an admission by an 
accused person, a relevant fact and may be proved at 
his trial under section 21 of the Evidence Act, and 
therefore such a confession made to a magistrate is 
relevant, and may be proved by the evidence of the 
magistrate. I f  the confession is reduced into writing 
by the magistrate in accordance with the provisions 
o f sections 164 and 364 of the Criminal Procedure 
Code, the document i,s admissible in evidence without 
further proof under the provisions of section 80 of 
the Evidence Act. I f  it is reduced into writing by 
the Magistrate, but not with the formalities pre­
scribed by sections 164 and 364 of the Criminal Pro­
cedure Code, the. document can still be admitted upon 
proof by the evidence of the magistrate under section 
53*3 of the Criminal Procedure Code. I f  the defects 
cannot be remedied under the provisions of section 
533 of the Criminal Procedure Code the document 
cannot be admitted in evidence against the accused 
person but the magistrate may,still give evidence as 
to the confession made before him , and the document

'a> 21 p. R. (Gr.)~188ir~~̂  ~  '
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in that case may still te used under section 159 of tbe ISSS
Evidence Act to refresh the magistrate's niemorj as 
to the accnse<rs statement or under sec.tion 160 o f the
Evidence Act. In those cases the document must be __
produced and shown to the adverse party, if he re- Abdisoj? .Tk 
quires it, and the adverse party may croBS-examine 
the witness thereupon under the provisions of section.
161 o f the Evidence Act. The same view was taken 
in Biita v. The Ewpress (1). These authorities w'ere 
followed in Feroze and Guhth v. The Croivn (2), 
where it Vv'as held that an oral confession by an 
accused person, not heing open to exce]>tion under 
sections 24. 25 or 26 of the Evidence Act. is, as an 
admission by an accused parson, a relevant fact and 
may ba proved at his trial under section 21 and there­
fore such a confession made to a magistrate is re­
levant and may be proved by the evidence o f the 
magistrate. A  Single Judge of this Court in the case 
Baghel Singh v. Emjjeror (3), fallowed these authori­
ties. There is a long discussion of this subject by 
Jai Lai J. in Jog Raj v. Emfm'or (4). The Division 
Bench in that case tc»k the view jirevioiisly held by 
this Court.

The Allahabad High Court, however, has taken 
the opposite view. A  Division Bench of that Court 
in Emferor v. Gulahii. (5), held that a confession of 
an accused person made to a magistrate .holding an 
enquiry is a matter required by law to be reduced to- 
the form of a document within the meaning of section 
91 o f the Indian Evidence Act, and that no evidence 
can be given of the terms of such a confession except 
the re co rd /if  any, made under section 164 of the

(1) 52 P. R, (Or.) 1887. (3) 1929 A. I.
(2) 11 P. R. (Cr.) 1918. (4> 1900 A. I. R.

(5) (1913) I. L. E. 35 All m .
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’Abdibon J,

1933 Code of Criminal' Procedure. There are also deci­
sions of the Calcutta High Court to the same effect.

• One of these may be referred to, namely, Qneen- 
Em'press v. Bhairal? Chimder Chuel^f-'rhutty (1), as 
typical of the others. Further, in 'Emperor v. 
Maruti Santu More (̂ 1), a case decided by a Division 
Bench of the Bombay High Court, cue Judge held 
that a confession mad.e to a- magistrate during the- 
course of an investigation, \vhich Avas not reduced 
into writing, was inadmissible in evidence and could 
not be proved by oral evidence. The view he took of 
the word may ”  in section 1.64 was that it should 
be read as must.'’ The other Judge, liowever. took 
the same view as this Court has always done. In 
Ms view the word “ may ” under section 164 of the 
Criminal Procedure Code could never mean “ shall ”  
so long as the English language should retain its 
meaning, as declared in Baker  ̂ In re Nic-hols v. 
Baker (3), by Cotton L. J. The Allahabad case was 
not follow'ed by him. It may also be noted here that 
Jenkins C. J. in Barindra Kumar Ghose v. Emperor 
(4), took the view that sections 164, 342 and 364 of 
the Code were not exhaustive, and did not limit the 
generality of section 21 of the Evidence Act as to the 
relevancy of admissions.

On the other hand, a Division Bench of the 
Madras High Court in Tangedwpalle Pedda Ohigadu 
V. King-Em'peror (5), held that it was not obligatory 
on a magistrate holding an investigation or prelimi­
nary inquiry under section 159 of the Code to record 
in writing a confession made to him by an accused

(1) (1898) 2 Oal. W. N. 702. (3) (1890) 44 Oh. l>. 362, 270.
(2) (1920) 54 I. O. 465. (4) (1910) I. L. E. ^7 C«l 487.

(5) vl922) I. L. K. 45 Mad. 230.



person and such confession could be proved by tlie oral
testimony of the magistrate. The Allahabad and  ̂ ------*
•Calcutta decisions and the opinion of one of the
Judges in the Bombay case ref&rred to above i,vere not ' The Glows’,
followed. , -rAbdisoh J-

Before us it was admitted that confessions made 
by an accused person to an ordinary individual could 
he proved orally. It \v*as, however, argued that it 
would be anomalous to allow a magistrate to prove a 
confession made to him or in his presence by word of 
mouth, seeing that elaborate precautions have been 
enacted in the Criminal Procedure Code to insure 
that the recording of confessions of an accused per­
son by -Magistrates should be done with great care; 
but it was not contended before us that section 164 of 
the Criminal Procedure Code controlled or repealed 
the substantive Law as regards confessions given in 
■the Evidence Act. This means that it was not 
seriously contended before us that the view taken by 
this Court and by the Madras High Court was ŵ -ong.
If a confession is formally recorded under the provi­
sions of the Criminal Procedure Code by a magistrate 
the provisions of the Criminal Procedure Code must 
be followed. If a confession is not recorded, then the 
general law as enacted in the Evidence Act applies 
and an oral confession by an accused person, not being 
open to exception under sections 24, 25 or 26 of the 
Evidence Act is a relevant fact as an admission by 
’him and can be proved under section 21 o-f the Evi- 
'dence Acl.

TKe answer to the first question referred to the 
Full BencE, therefore, is that the oral evidence of tlie 
magistrate is admissible to prove tlie admissions of 
the accused * Ordinarily speaking, Eowbver, the

VOL., :^XV] LAHORE SERIES.. 299
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1933 written iriemoraiidum of the magistrate is not admis-- 
sible, though the Magistrate under the provisions o f 
section 159 of the Evidence Act can refresh his- 
memory when under examination by referring to the* 
memorandum. After he has refreshed his memory 
he can give evidence in the witness box as to what 
the admissions of the accused were. In such a case 
the memorandum must be showii to the adverse party, 
i f  he rquires it, under the provisions of section 161 
o f the Evidence Act and the witness may be cross- 
examined on it. Further, section 160 of the Evidence- 
Act allowte a magistrate to testify to facts mentioned' 
in his memorandum, although he has no specific re­
collection of the facts themselves, if  he is sure that the 
facts were correctly recorded in the document. The* 
illustration to this section is as follows :— A  book­
keeper may testify to facts recorded by him in books 
regularly kept in the course of business, i f  he knows■ 
that the books were correctly kept, although he has 
forgotten the particular transactions entered. In 
this case also he may be cross-examined on the memo­
randum under the provisions of section 161 o f the* 
Evidence Act, The distinction between sections 159 
and 160 of the Evidence Act is stated at page 1032 
of Woodroffe and Amir A li’s ninth edition of the- 
Law of Evidence. When the witness after reference’ 
to the memorandum finds his memory so refreshed 
that he can testify recollection independently of the- 
memorandum, there is no reason or necessity for the 
introduction of the paper or writing itself; and it is 

. not admissible. But another rule, prevails when the 
, witness cannot testify to the-existing . knowledge of
• the fact, independently of, the memorandum, but can' 
testify that,, at oi; about the time the writing ŵ as 
made, he knew of its contents and of their truth or
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..accuracy. This is the case coiitemplated by section 
160 of the Evidence Act. In such a case both the 
testimony of the witness and the contents o f the 
memorandum are admissible, the two being the equi­
valent of a present positive statement o f the witness 
■affirming the truth of the memorandam. Even, how­
ever, i f  the nieniorandiim becomes admissible in this 
latter case it inust never be looked upon as a record of 
the statement of the accused person; it is merely a 
memorandum recorded at the time of what the nragis- 
■trate says the accused stated. This disposes of the 
first question. As regards the second question niy 
reply would be that the fact that the magistrate is 

■ empow^ered to record the confession of an accused 
person under section 164 would not affect the question 
■of the admissibility of such evidence. In the c as? 
Ijefore us the ma.gistrate was not empow'ared but 
there would be no difference to the reply if  he had been 

-empowered. It would be anomalous, in my opinion, 
•to hold that a confession mide tOi an ordinary in-
• dividual could be orally proved while a confession 
made either to a magistrate not empowered to record 

-confessions under , section 164 of the Criminal Pro­
cedure Code or to a magistrate empowered to record 

cconfessions under section 164 could not be so proved. 
Coldstream J .—I agree.
J a i L al J .— I  agree,

A , N. (7. ■
First question answered in the ajfirmativei 

the second in the negative.

A b d u l l a
V.

Thb.Geo-wn. 

A d d is o n  J .

1933

COLDSIBEAM J. 

Jai I/Al tFJ


