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Dec. 12.

Before T el‘. CJiand, Ahdul Qadir and Monroe JJ.
1932 GHIJLAM M OHAM M AD— Petitioner

•i>ersu'̂ .
T h e  c r o w n — Respondent.

Civil Reference No. 32 of 1932.
Court Fees A ct, V I I  o f  1S70, Schedule I I ,  A rticle 6 :  

Fersonal security hond— filed in piiTsuance o f  order o f Civil 
Court— ivhether also liable to stamp dtity ‘binder Indian Stamp 
A ct, I I  of 1809, ScJwdtde I ,  A rticle 57.

A jud^ment-clebtor arrested in Gxeciition of a decree, 
liavino- expressed liis intention to apply to be declared an ia» 
soh’ent, was ordered to fiiruisli security tliat lie would witliiii 
oiie moiitli apply to be declared an insolvent and tliat be would 
appear in Court wlien called upon. He accordingly jGled a 
personal security bond to tbe amount of Rs. 500 executed by 
G. M. as bis surety. Tbe bond bore a court-fee stamp of 
eiglit annas, and tbe question before tbe Full Bench was 
v*dietber tliis was tbe only duty leviable on tbe bond.

IIeld, tbat tbe only duty leviable on tbe bond was tbe 
Court-fee of eigbt annas under Article G of Schedule I I  of 
tbe Court-fees Act, and tbat it did not require any stamp duty 

' under tbe Indian Stamp Act.

Reference from  the M unsif, Hahiganj R e  (1), anti 
, , Mohammad Ewaz v. Ila ji Naneh Mian  (2), referred to.

Case referred under Section 57 of tM Stamv 'Act
hy Mr. Miles Irving, Financial Commissioner,
Punfah] Lahore, with his U. 0. No. l£34~M(ct) of 
the 4th October, 1932, for orders o f the High Court.

Nemo, for Petitioner,
Carden-NoAD, Go'Vernment Advocate, for Res­

pondent.
J u d g m e n t  of the F u l l  B e n c h .

Tek' Chaot) J. T ee: Chand J .— This is a reference by the Finan­
cial Commissioner, Pimjah, asking us to decide

I. L. 1 ^ 3  Cal. 101 (F. B.).
(2) 1929 A. I. ;R. (Lab.) 205; 117 I. 0. 226.



wlietlier a certain security bend, wliicli liad been filea
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by 0116 Gliuiani Miiliammad in tie  Court o f tli& Sub- Gh-flam
•' MOHAiiMAD

ordinate Judge, Mianwali, in the course o f proceed- • .
ings in execution o f a decree, obtained by firm Uttam Geown» 
Chaiid-Piara iLain against Ha sham Sliali, was pro- Tek Gha3sd J. 
perly stamped witli a court-fee stamp of eight annas ' ■'
only. .

It a,ppears that several decrees had been passed 
by Civil Courts against Ilasliain Shah and in execu­
tion of some of these decrees warrants for his arrest 
had been issued. He was accordingly arrested, and 
wlien he was produced before the executing Court, he 
expressed his intention to apply to be declared an 
insolvent. On this the Subordinate Judge passed 
an order mider section 55 (4), Code of Civil Pro­
cedure, requiring the judgment-debtor to furnish 
security, to the satisfaction o f the Court, that he will 
within one month apply to be declared an insolvent 
and that he will appear, when called upon, in any 
proceeding- upon the decree in execution of which lie 
had been arrested. In accordance with this order 
one Ghulani Muhammad filed in the Court a security 
bond in the following terms :—

“ I, Ghulani Muhammad, son of Nur, caste Jat, 
resident o f Wandha, S. Sher Zamanwala, 'Dakhli 
Birookhel, Tahsil and District Mianwali, declare as 
follows:—

The , judgment-debtor has been brought here 
under warrants of arrest and has been asked to give 
a security for Es. 500. I stand surety for the said 
judgment-debtor and hold myself responsible and 
hereby promise that the judgment-debtor will attend 
the Court on all dates o f hearing till the case is ; 
decided* and that .he,shall file within; the prescribed^^



1932 period a petition in the Court of the Senior Subordi- 
nate Judge, Mianwali, for being declared an insol- 

Mohami^d vent. I f  the jiidgment-debtor fails to comply with 
any of these conditions, I shall pay without any objec- 

T h e Ceqww .  ̂ amount decreed against him. Therefore this
T ek  Chand  J . bond has been executed as a surety-bond.

7-104931. (Sd.) G h u l a m  M u h a m m a d . ’ ’

The bond bore a court-fee stamp of eight annas 
only. The Subordinate Judge accepted the bond, and 
released the judgment-debtor so as to enable him' to 
take appropriate proceedings for his adjudication as 
an insolvent.

Some time after, the execution record was ex­
amined in the Collector’ s office and it was thought 
that in addition to the court-fee stamp of eight annas, 
which had been affixed already on the security-bond, 
it was liable to additional stamp duty under Article 
67 of Schedule I of the Indian Stamp Act. The 
matter was brought to the notice o f the Subordinate 
Judge, who disagreed with this view, and expressed 
the opinion that the bond did not fall under Article 
57, but had been properly stamped with a court-fee 
of eight annas only. The Collector referred the case, 
through the Commissioner, to the Financial Commis- 
sioner, who w'as inclined tO' agree with the Subordi­
nate Judge, but having regard to certain observations 
in a Single Bench judgment of this Court, reported 
as Mohammed Ewaz y, Ha j i  Naneh 'Mian (1), he has 
made a reference to this Court under section 57 of the 
Stamp Act.

A t the hearing before us there was no appear­
ance by or on behalf of the surety, the deoree-holder,
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(1) 1929 A. I. R. (Lah.) 205: 117 I. 0. 326.



Tee Ohand. J..

■or tlie Jiidgiiient-debtor, but the learned G-overnment.
Advocate appeared for tlie Crown. A fter hearing 
him and esaminiBg the terms of the seeiirity-bond, M ohammad 

I have no hesitation in holding that it was properly 
stamped with a court-fee of eight annas and that no 
additional fee under the Stamp Act 'vVas payable.

Article 6 of Schedule I I  o f the Court-fees Act 
prescribes a court-fee of eight aainas on a “ bail-bond 
ôr other instrument o f obligation given in pursuance 

of an order made by a Court under any
section of the Code of Civil Pro-
I'edure 1908. and not other-wise provided for by this 
A c t / ' It is conceded that there is no other provision 
in the Conrt-fees Act relating to a bond of this kind 
and. tb.erefore. it clearly falls under Article 6 of the 
Act.

It will have been noticed that in executing the 
l)ond in question the surety incurred a personal 
■obligation only, and that he did not liypothecate any 
mtfveable or immoveable property. Now a perusal o f 
the various sections and articles of tbe Stamp Act 
would shô -̂ ' that it does not contain any provision for 
levy o f a stamp duty on a personal bond of this kind.
Article 40 cannot possibly apply as no property was 
mortgaged by the surety. It seems to me that Article 
57 is equally inapplicable as it prescribes the duty 
payable on a security-bond or niortgage-deed executed 
by way of security for the due execution o f an office, 
or to account for money or other property received 
by virtue thereof, or executed by a surety to secure 
the,due “ performance of a contract.”  The learned 
Government Advocate admitted before us that in the 
present case the bond had not been executed for anv 
•of the purposes mentioned in thia Article.
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i932 - Tlie only other provision in the Stamp A ct in
which reference is made to bonds is the residuary 

M 6ham]Siad Article ,No. 15, w h icli prescribes the duty leviable on 
'THE GttowF bond not being a debenture and not being other- 

■— —  wise provided for by this Act o t  by the Court-fee&
Chawd j .  pointed out already, a bond of the kind

before us is provided for in Article 6 of the Court- 
fees Act and, tlierefore, it is not lial)le to any addi­
tional duty under Article 15.

As stated above, the learned Financial Coinmis- 
sioner v̂ 'as inclined to tal ê tliis view, but he felt that 
a contrary opinion was ])ossibIe by reason of certain 
observations, which are to be found in Molum.'med 
Ewaz 'v. Ilaji Nmieh Min/n (1). In that case a 
security-bond had been executed in pursuance of an 
order of a Court for stay of execution proceedings 
under the Code of C'ivil Procedure. The security 
ofi'ered was personal and. no property nioveable or im­
moveable, î -as charged. The learned Judge held, 
and if  .1 may say so with all respect, correeily, that 
the only duty leviable on the bond v̂as a court-fe© of 
eight annas under Article 6, Schedule II  of Act V II  
o f 1870 and that it did not require any stamp under 
the Stamp Act. The decision, therefore, was correct 
so far as it went. The learned Judge, however, 
further observed that a security-bond executed under- 
Order X X X II , Rule 6 (2), Civil Procedure Code, was 
liable to duty under Article 57 of the Stamp Act, as 
ŵ ell as under Article 6, Schedule II  o f the Court- 
fees Act, even though the bond w'as a simple one and 
,no property had been hypothecated. The bond 
wdiich. ŵ as before the learned Judge had not been 
executed under Order X X X II , but was one under-
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Order X'LI, and, therefore, liis- observations were 
merely obiter, and, as pointed out by tJie learned Ghulam 
Government Advocate, they are certainly not in accord M ohamma»  

with the decision of the Full Bench of the Calcutta The Grown. 
High Court in Reference from. tl\s Mv.ns-if, ffalnm nj j
Re (1), which was cited ivith approval in an earlier 
part o f the judgment. I do not consider it neces­
sary to discuss this matter at length, as the secnrity- 
hond with which we are conemied was not executed 
inider Order X X X II . liule 6. It will suffice to say 
that as at present advised, I fail to see how' Article 
57 of the Stamp Act can apply to a personal bond ex­
ecuted under that Rule. In ray opinion, the case re­
ported as Mohammad Eivaz v. Haji Naneh Mimi (2), 
should be taken to have decided the only point which 
was actiially before the learned Judge and whichr/I 
have no doubt, was correctly decided, and that the 
observations in that jndgment relating' to bonds other 
than those executed in pursuance o f an order o f a 
Court for stay of execution-proeeedings were merely 
obiter and should be treated as such.

My answer to tlie reference, therefore, is that the 
only duty leviable on the bond in question w'as a 
court-iee of eight annas only and that it did not 
.require to be stamped under the Indian Stamp Act.

A bdul  Qadir  J ,— I  concur. Abdth. Qadie

M o n r o e  J .— I concur. M onroe J.
A . C.
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