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Before Bhide J.
1932 B lT K IvA N  S I N G H  and anotheb  (PErREE-HOLDEiis)

A p p ella n ts  
'Derstis

T h e  B I S T R I C T  B O ilR D , L U D H I A N A .  
(JiiDaMENT-DEin’OR) R esp on dent.

Civil Appeal No. 384 of 1932.
Pu7ijab District Boards Act, X X  of 1883, sectio7i 30: 

Eaisiat tm ’— imqjoserl 'tmrler the A ct—Decree for permanent 
injunction restraining Board from levying the tax from  
cr-ee-lir-ldef— Validating Act, I I I  of 1927—Subsequent im 
position of Eaisiat tax—BMeriting Court—whether competent 
to consider lohether decree is capable of execution—Civil Pro
cedure Code, Act 17 of 1908, section 47.

The District Board of Ludhiana had imposed a tax 
known as t ie  Eaisiat tax in 1925. The present Appellants in
stituted a suit and were granted a decree for a permanent 
iajunctioii. restraining the Distri.ct Board from realizing the 
tax from them on the gToimd that the tax was illegal. Sub
sequently Act I I I  of 1927 was passed validating the imposi- 
tion of the tax hy the District Board, the Act coming into 
force on 3rd 1’ebi‘nary, 1928. The District Board there
upon proceeded to realize the tax from the as.sessees and th& 
plaintilfri presented a petition for execution of their decree 
against the District Board. I t  was successfully opposed by 
the District Board in both the Lower Courts on the ground 
that the decree in question had ceased to be operative in view  
of the Validating Act of 1927. In second appeal by the plain
tiffs, to the High Court: —

Held, that it is a well-established proposition that aE 
Kxecuting Court is not entitled to go behind the decree and 
must take it as it stands, but the question whether a decree 
is or is not capable of execution falls within the scope of sec
tion 47 of the Civil Procedure Code.

And, as the decree, as properly construed, had only refer
ence to the Haisiat tax as imposed imder section 30 of the 
Punjab District Boards Act and the tax which the District 
Board was now trying to realize, derived its sanction, not



merely from, tlaat Act but tl],e Yalidating Act of 1927, tlie
decree iiacl no application to swch a tax and coiijd not tliere- Singh

fore be executed as regards tlie realization of sncli a tax.

Lahore Bank, Lim ited {in Liquidation) r .  Qhulam Jilani 
(1), S.. A . Nathan v. S. i?. Samson (2), Suhramania r ,
Kumaraullu Ambalam  (3), Lahdas Narainclas v. KisJwrdas- 
Devidas (4), and Noor Hussain Shah t ,  Mst. Tlussaioi B ihi 
(6), relied upon.

Miscellaneous Second Af'peal p'oni the 07rler of 
Mr. I). Dhav'an, D /strirt Judge. LiidMana, dated the 
24th Nopm.her. 1931. affirming that o f Pandit 
Jo'ivimd Lai, Sv'bordinati^ Judge. Srd class, lyudhiana. 
dated the 31st March. WSn^ rejecting the decree- 
holders’ fip'plicntion for efeeoition.

M. L. PiJRT, for Appellants.

M. C. Mahajan and J handa Bincih, for Resr)oii- 
dent,

Bhide J .—The District Board of Liidhiam,. had Bhide J.
imposed a tax known as the EM siat tax .raider Noti-, . .
iicatioii Ho. 17008. dated the SOth of July 1925.
The plaintiffs instituted a suit for a permanent in
junction to restrain the District Board from reali
zing the tax from them on the groiiiid that the tax -was 
illega,.]. The District Board confessed jiidgnient as 
it had been decided by this Court in the meantime 
that the iiTipositioii of the tax by tlie DivStrict P?o?.rd 
was ultra vires. The plaintiffs were accordingly 
granted a dec.ree. An appeal was preferred to the 
District Judge in respect of costs but the appeal was 
also dismissed. Subsequently Act I I I  of 1927 was 
passed by the Punjab Legislative,Council validating 
the imposition of the tax by the District Board The

(1) (1924)T L. R. 6 Lah. 54. (3) (IgisTE L- B. sSTfid i)41
(2) (1931) I. L. R. 9 Rang. 481, (4) (1896) I, L, E. 22 Bom 164

(5) (1927) I . Jj. H. 8 Lah. SIS,:-;
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B hids J.

1832 Act came intO' force on tli© 3rd of February,. 1928, and
the Bistrict Board proceeded to realize the

V. tax from the assessees. The plaintiffs then present-
execution of their decree against the 

L u d h ia n a . District Board. The petition was opposed by the 
District Board on the ground that the decree in 
question had ceased to be operative in view of the 
Validating Act referred to above. This contention 
of the District Board was upheld by the Courts below 
and the plaintiffs have now preferred a second appeal 
to challenge the decision.

The learned counsel for the appellant laid great 
stress on the fact that an executing Court is not 
entitled to go behind the decree and must take it as 
it stands Lahore Bank, Limited [in Liquidation) v. 
Ghulam Jilani (1) and S. A . Nathan v. S. R. Samson 
(2). This is a well established proposition and was 
indeed not disputed by the learned counsel for the 
respondent. All that the learned counsel for the 
respondent contended was that an executing Court 
has the power to see whether the decree is capable of 
execution and that the Courts below were right in 
holding that the decree has in the ciroumstances of 
the case ceased to be capable of execution. There 
can, I think, be no doubt that the question whether 
a decree is or is not capable of execution falls within 
the scope of section 47 of the Civil Procedure Code, 
and can be examined by an executing Court (see inter 
alia, Subramania v. KumarauUu Ambalam (3), Lah- 
das-Naraindas v. Kishordas-Devidas (4)). In the 
present instance the decree restrains the District 
Board from realizing the Haisiat tax. The District 
Board contends that the decree has ceased to be
~(1) (1924) I. L. E. 5 Lah. 54. (3) (1915) I. L. E. 39 Mad. S4l.

<2) (1931) I. L. E. 9 Rang. 481. (4) (1898) I. L. R. 22 Bom, 464.
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operative owing to the Validating Act (Act III of 19S2 
1927), passed by the Punjab Legislative Council. It btjkkan Siugs 
has been held by a Division Bench of this Court in v.
Ganpat Rat v. District Board (1) that this latter Act 
was within the powers of the Punjab Legislative Ludhiak ŝ
Council and is valid. We have, therefore, to see ^ ^’ . ’ B hide J,.;
whether the decree passed against the District Board 
is still capable of execution. For this purpose we 
must ascertain the precise meaning of the decree. I t  
seems obvious that the decree could not possibly 
mean that the District Board was in no circum
stances to realize the Haisiat tax, e,g. even if it was 
authorised to levy such a tax by special legislation.
The decree in the present case is somewhat brief and 
ambiguous. To ascertain the precise scope and mean
ing of the decree, we must therefore, look at the plead
ings of the parties \_ef. Noor Hussain Shah others v.
Mst. Hussain Bihi (^ )\ From, the pleadings and 
issues it would appear that what the plaintiffs claimed 
was that the Haisiat tax as imposed under section 30 
of the Punjab District Board Act was ultra mres^ and 
it was this tax which the decree restrained the District 
Board from realizing. If the District Board were 
trying to realize any such tax, i,e  ̂ a tax for the imposi
tion of which there was no sanction beyond section 30 
of the Punjab District Boards Act, the decree would 
still have force. But the tax which the District Board 
are now trying to realise derives its sanction not 
merely from the Punjab District Boards Act but the 
Validating Act of 1927. To such a tax the decree 
had no application at all and consequently the decree 
cannot be executed as r^ards the realization of sTieh 
■a tax.
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