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Before T'ele Cland J.
1932 FAKIR KHAN anp otHERS (Prainrires) Appellants.

sz;;—;t. DEPSUS
TSMATI, KHAN axo or#Ers (DEFENDANTS)
Respondents.
Civil Appeal No. 277 of 1928.

Redemption of Nortgages (Punjab) Act, 11 of 1913, Sec-
tion 12: Suit to get wid of Collector’s order under Section
10 divecting redemption—-Civil Procedure Code, Act TV of
7908, Order XXXIV : whether applicable—Abatement—on
death. of one of the co-mortgagees—partial or in toto—Estop-
pel by admission—must be read as a whole—Indian Evidence
Act, I of 1872, Section 115 : whether operates as estoppel un-
less party relying upon it was misled by it.

Held, that the provisions of Order XXXIV of the Civil
Procedure Code have no application to a suit jnstituted under
section 12 of the Redemption of Mortzages (Punjab) Act to
get rid of the order passed by the Collector allowing, or re-
fusing to allow, redemption which is not in form or in sub-
gtance a suit for redemption.

Kaura v. Ram Chand (1), followed.

Consequently, in such a suit, the rules which gavern the -
impleading of parties to a suit for redemption do not apply.
Where the five plaintiffs were shewn in the Revenue Records
as Co-mortgagees, each holding a well-defined and divisible
share, each of them was ‘‘ aggrieved ”’ by the order of the
Colleetor and, under section 12, possessed an individual right
to establish the erroneous nature of that order. The death
of one of these plaintifls during the suit and the absence of
his heirs from the record did not result, thervefore, in the abute-
ment of the suit as @ whole, but only as regards the deceased’s
share.

Sant Singh v. Gulad Singh (2), followed.

; Held also, that in litigation arising out of proceedings
under the Punjab Redemption of Mortgages Act (as in a suit
for redemption) a mortgagee can put the party who seeks to

(1) (1925) I. L. R. 6 Lah. 206, 212. (2) (1929) I. L. R. 10 Lah. 7 (F.B.).
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redeem the mortgage to proof of his title. unless such person 1982
is the original mortgagor whose title the mortgagee cannot F AKIR_KHAN
deny on the principle that a grantee cannot deny his grauntor’s o
title. Where the defendants are not the original mortgagors, Tsmairn Kmaw.
but claim u derivative title, the burden is on them to prove
it.
In this case, the defendants being bound by the gifs by
the original mortgagor, had no interest in the equity of re-
demption and the mere fact that the revenue authorities had
erroneously entered their names as mortgagors in the revenue
papers, could not confer any title on them, in face of the ciear
judieial decision in the litigation of 1887.
Held (on the plea of estoppel), that the question, being
uot ene purely of law to be decided on facts apparent on
the record, should not have been aliowed to be raised for the
first time at the appellate stage.
Held also, that if a party wishes to have a statement
made by the opposite party treated as an admission, the whole
statement must be taken into consideration.
And, in order to sustain the plea of estoppel it must be
proved that the persons relying on the declaration made, were
thereby misled to aet to their detriment in such a manner as
they would not otherwise have done.

Baba Jwala Das v. Pir Sant Das (1), followed.

Second A ppeal from the decree of Mr. J. D.
Anderson  District Judee, Gurdaspur, dated the
15th October. 1927, resersing thet of Lala Balak
Ram. Subcrdinate Judge. ith class, Shokaraarh.
dated the 2ud December, 1924, and dismissing the
Plointifts’ snuit, :

C. Manajsx, for Avppellants.

Suamair  Cravp and MumamMap Awiw, for
Tespondents.

Tex Cuanp J.—The property in dispute is a Tex CHANBH‘J.
plot of agricultural land, 34 konals, 3 marlas in area,
situate in Mausa Rostan in the Qbakargamh Ta S‘I

1) (1930) 127 X, C. 748 (P. C.).
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1932 of the Gurdaspur district. The land originally be-

Tasm Kmag Jotged to one Malle Khan, Afghan, who owned 1/6th

o share in a khato of 100 ghumaons. On some date,

ISMM:‘___KMN' between 1865 and 1870, Malle Khan mortgaged,

Tex Crany J. with possession, 84 kanals, 8 marlas, out of this Fhata

to Buland Khan, son of Ashraf Khan, for Rs. 42.

Muotation was duly effected in favour of the mort-

gagee and he has been continucusly shown in the

revente papers as in possession np to the date of this

litigation. The mortgagee Buland Khan, son of

Ashraf Khan, has since died and the present plain-
tiffs-appellants are bis descendants.

On the 10th of September, 1873, Malle Khan
gifted his share in the aforesaid khafa, including the
equity of redemption in the land which he had mort-
gaged to Buland Khan, son of Ashraf Khan, to his
sister’s son Nazar Din. Mutation of the gift was
duly effected in the revenue papers and in the order
dated the 24th January, 1874, sanctioning the muta-
tion, it is stated that Jiwan Khan, collateral of
Malle Khan. had consented to the gift. Tt may be
stated that Jiwan Khan was an absentee from the
village and bad been living for some years in the
Jammu State territory. After Malle Khan’s death,
some time in the eighties of the last century, Jiwan
Khan’s sons came to Mauza Bustan and attempted to
get possession of the property which he had gifted
to Nazar Din. Therenpon, Nazar Din brought a suit
against them for a declaration that the land had
been gifted by Malle Khan to him, that Jiwan Khan
bad consented to the gift and that his sons had no
right in it. This suit was decided on the 27th of
July, 1887, the gift being upheld and a decree passed
in favour of Nazar Din.
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In accordance with this decision Nazar Din Ei?_
should have been entered in the revenue papers as the Fagmz Kmw
mortgagor of the land in dispute, which had been I ’v-KH )
mortgaged by Malle Khan to Buland Khan, son of SMATL DT
Ashraf Khan, but by some oversight the names of Tex Crarvp J.
Jiwan Khan's sons were shown in the revenue papers
from 1899 to 1910 as “ ahsentee ** mortgagors. In
the course of the last Settlement, the Assistant
Collector, by order dated the 18th of September, 1910,
directed the removal of the names of Jiwan Khan's
sons from the revenue papers, and Nazar Din’s
descendants were entered as the mortgagors and
Buland Khan, son of Ashraf Khan, as the mortgagee.

When Jiwan Khan’s sons came to know of this order,
they made an application for restoration of their
names. The Assistant Collector, on what was evi-
dently an incomplete enquiry, set aside the order
of his predecessor dated the 18th of September 1910
and directed that the names of Nazar Din’s descen-
dants be removed and those of Jiwan Khan’s descen-
dants be restored as mortgagors of the land in dispute.

It appears, that about the same time, Nazar
Din’s heirs, who had been entered in the revenus
papers as mortgagors by order of the revenue officer
dated the 18th of September, 1910, filed an apj:lica-
tion before the Collector under Punjab Act II of
1913, for redemption of the land in dispute from the
present plaintiffs who are the sons of Buland Khan.

This application also was disposed of by the Collector
on the 15th of December, 1915, who dismissed it on
the ground that the mortgagors were the descendants
of Jiwan Khan absentee and not Nazar Din’s sons.
No suit under section 12 of the Act II of 1913 was
brought by Nazar Din’s descendants within one year
to contest the Collector’s order. A



1932
Fagm Kuaw
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Tex Cuaxp 1.
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The result of this litigation was that the mort-
gagee continued in possession until 1922, when the
present, defendants, who are the descendants of Jiwan
Khan, the “ absentee *’ collaterals of Malle Khan,
applied to the Collector under Act IT of 1913 for
redemption of the land. The Collector granted the
application and on payment of the mortgage money,
Rs. 43, put the defendants in possession.

On the 1st of October 1923 the plaintiffs, five in
number, brought a suit in the Civil Court for posses-
sion of the land on the ground that the defendants,
as the representatives of Jiwan Khan, had no right
to redeem the land and that the Collector had errone-
ously granted their application under Act IT of 1913.
The suit was decreed by the trial Judge, and against
his decree the defendants preferred an appeal to the
District Judge. During the pendency of this appeal
it was discovered that one of the plaintiffs, Ghazi
Khan, had died two days after the institution of the
suit in the trial Court, that the factum of his death
had not been hrought to the notice of the trial Judge,
and that a decree had heen passed in faveur of the
plaintiffs, including Ghazi Khan, deceased, in ignor-
ance of the fact that he had died. The learned Dis-

trict Judge, Mr. Skemp, dismissed the defendants’

appeal hut added a declaration in his decree that
“the decree of the trial Court was a nullity > by
reason of one of the plaintifis having died during the
pendency of the suit and his representatives not
having been brought on the record within the time
prescribed by law for the purpose.

Against this order of the learned District Judge
the plaintiffs preferred a petition for revision to this
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Court, which was disposed of by a Single Bench
judgment, Sikandar Khan v. Baland Khon (1). It
was held that the order of the learned District Judge
dismissing the defendants’ appeal and embodying in
his decree the declaration aferesaid was erroneous,
and the case was sent back to him for rehearing and
redecision.

Mr. Skemp having been succeeded by Mr. J. D.
Anderson. the defendants’ appeal was reheard by
him. In a lengthv judgment the learned -Judge has
held that the death of Ghazi Khan during the
pendency of the suit and the failure of the plaintiffs
to bring his representatives on the record had resulted
m the total abatement of the suit and that the
decree of the trial Judge in favour of the plaintiffs
was a nullity.  On the merits, the learned Judee has
held that it was not necessary for him to decide
whether the equity of redemption in the land in dis-

pute vested in the defendants-respondents or in the

descendants of Nazar Din. as he was of opinion that
that was o matter for decision between the defendants
and the descendants of Nazar THn and that the
plaintifis were hound to surrevder the land to the
persons who were recorded as morteagors in the
reverie papers, on payment of the mortgage-money.
The learned Judge has further held that the plaintifis
were estopped from denving the right of the present
defendnnts to redeem the ITand. by veason of a certain
admission which they had made hefore the Collector

in the proceediugs taken in 1915 oun the application:

- of Nazar Din’s sons for redemption of the land under

1932

Faxir Kran
.
Tsmasr, Kmax.

Trx Cuanp J:

Act 1T of 1913, On these findings he accepted the
de{"euehnm anpeal and dismissed the suit Wlth aosts. 3

(D (1927) 1. L. R. 8 Lah. 617,
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The plaintifls have come up in second appeal to
this Court and have assailed the findings of the
learned District Judge on all the three points men-
tioned above.

The first auestion for determinaiion is whether
the suit in the trial Court has heen rightly held to
have abated in its entirety by reason of the death of
Ghazi Khan and the failure of the plaintiffs to have
his  representatives substituted within 90 days.
After hearing both counsel I have no doubt that the
decision of the learned District Judge on this point
is erroneous and cannot be sustained. The learned
Judge has treated the suit as if it were one for re-
demption, to which all the co-mortgagees are neces-
sary parties nnder Order XXXIV, rule 1, Civil Pro-
cedure Code. As onc of the mortgagees, Ghasi
Kha'n, had died and his beirs were not brought on
the vecord. the learned Jodge has held that the suit
could not proceed, and had, therefore, abated in its
entirety. 1t must be noted, however, that the present
suit is not one for redemption by the mortgagor
against the meortgagees. As stated already, it is a
suit by the mortgagees, instituted under section 12
of the Redemption of Mortgages Act (Punjab), II
of 1913, to get rid of the order of the Collector
passed under section 10 of the Act, directing redemp-
tion to take place on payment of Rs. 43 by the de-
fendants to the plaintifis. It is obvious that the pro-
visions of Order XXXIV have no application to a
suit of this kind. The nature and scope of such a
suit have been considered at length by Moti Sagar J.
and, on appeal from his decision, by the Letters
Patent Bench, in judgments which are reported as
Kaura v. Ram Chand (1). There it was held

(1) (1925) 1. L. R. 6 Lah. 206, 212,
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that & suit under section 12 was really one to get rid
of the order passed by the Collector allowing, or re-
fusing to allow, redemption and is not in form or in
subhstance a suit for redemption. As pointed out by
leRossignol J. who delivered the judgment of the
Tetters Patent Bench, © the suit referred to in section
12 of the Act is a suit to set aside an ovder of the
Collector. From the very wording of that section it
is clear that the cause of action for such a suit is not
the original contract but the order of the Collector
which aggrieves the party suing. It is a suit to
establish the erroneous nature of that order.” It
will thus be seen that the very basis of the decision of
the learned District Judge is wrong. It follows from
what has been stated above that the rules which govern
the impleading of parties to a suit for redemption do
not apply to the suit hefore me. Here we find from
the revenue entries that the five plaintiffs are shown as
co-mertgagees, each holding a well-defined and divisible
share. Each of them is * aggrieved *’ by the order of
the Collector and under section 12 possesses an indivi-
dual right “ to establish the erroneous nature of that
order.”” [ fail to see how, in such a case, the death
of one of the plaintiffs, Ghazi Khan, and the absence
of his heirs from the record can possibly result in’the
abatement of the suit as a whole. Ghazi Khan’s share
in the land in dispute is admittedly one-fourth and the
suit was one for possession of the entire land by all the
five co-mortgagees. In these circumstances it must
be held under the authority of the Full Bench decision
in Sant Singh & another v. Gulab Singh & others (1),
that the suit abated quw Ghazi Khan’s one-fourth

share only, but that it co’ﬁld' proceed '-in'rr‘espéi;t of »

() (19%) T. L. R. 10 Tah. 7 (F.B).

1932
Faxir Kwan
v,
Isnarr Kman.

PR

Tex Cuann J.
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the remaining three-fourth shares held by the surviv-
ing plaintifts. Thus the decree of the trial Judge
was good in so far as it granted possession of three-
fourths of the land in dispute to plaintiffs 1, 3, 4 and
5, but it was a nullity in respect of the one-fourth
share of (Ghazi Khan.

The decision of the learned District Judge on
the merits also is vitiated by errors of law and can-
not be sustained. He has held that in the present
suit 1t is not necessary to decide whether the defen-
dants have a subsisting interest in the equity of re-
demption and that this is a matter between them and
the descendants of Nazar Din, to be settled in a
dispute between themselves. The learned Judge has
observed that as the defendants are recorded in the
revenue papers as the mortgagors, therefore. they
have a right of redemption unless the mortgagees can
show that they are prevented by limitation or other
special cause from exercising their right. In my
opinion this view is erroneous. In litigation aris-
ing out of proceedings under Punjab Act II of
1913—as in a suit for redemption——a mortgagee can
put the party, who seeks to redeem the mortgage,
to proof of his title, unless of conrse such person is
the original mortgagor whose title the mortgagee can-
not deny on the principie that a gvantee cannot deny
his grantor’s title. In the present case, however, us
has been stated above, the defendants are not the
original mortgagors, but they claim a derivative title
from Malle Khan, who had created the mortgage in
question in favonr of the ancestors of the plaintiffs.
The law applicable to such a case is thus enunciated
by (hose in his standard work on the Law of Mort-
aaaes, Volume I, 5th Edition. page 278 : © The mort-
gagee may also put any person claiming derivatively
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from the mortgagor to proof of his title. For he 1s
not bound to give up the property to any person who
may start up with the allegation that he has succeed-
ed to the rights of the original mortgagor; on the
contrary, it is his duty to admit no claim upon it,
until assured of the title of the claimant.”” The
learned District Judge has cited no authority in
support of his conclusion and Mr. Shamair Chand
for the respondent has frankly admitted his inahility
to support it. It is conceded that the original mort-
gagor Malle Khan had gifted his property, including
the equity of redemption in the land in dispute, to
Nazar Din, and in a suit between him and the
ancestors of the defendants the gift was upheld.
The defendants are bound by that decision and have,
therefore, no subsisting interest in the equity of re-
demption, and it has not been shown how they are
entitled to possession of the land on payment of the
mortgage money. The mere fact that the revenue
authorities had erroneously entered their names as
mortgagors in the revenue papers cannot confer any
title on them, in face of the clear judicial decision in
the litigation of 1887,

The third ground on which the learned District
Judge has dismissed the suit is that the present
plaintifis arve estopped by reason of a certain admis-
sion made by them before the Collector in the course
of the proceedings under Act IT of 1913, which were
started on the application of the descendants of
Nazar Din in 1915. The alleged admission is con-
tained in the written statement (Exhibit D. 1), which
the present plaintiffs filed in those proceedings on. the
22nd of July 1915, to the effect that the then: 3

cants (the descendants of Nazar Din) had no
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redeem the land in the presence of the defendants,
who were the heirs of the original mortgagor Malle
Khan, but who, too, had iost their rights to redeem,
with the result that the mortgagors (present plain-
tiffs) had become absolute owners of the land. The
learned District Judge has held that this admission
operated as estoppel against the plaintiffs, and it was
no longer open to them to urge in this suit that the
right to redeem vested in the descendants of Nazar
Din and not in the defendants.

Now the first point to be noticed in this connec-
tion is that the plea of estoppel was not raised in the
trial Court, nor is it covered by the issues. It appears
to have been urged for the first time before the
learned District Judge after the case had gone bhack
to him on remand from this Court. The question is
not one purely of law to be decided on facts apparent
on the record, but is one, which if raised at the
proper time would have necessitated further in-
vestigation. In these circumstances, the learned Dis-
triect Judge was not justified in allowing it to he
raised at the appellate stage and basing his decree
on it. But leaving this aspect of the case out of con-
sideration, there can be no doubt that the plea is
withiout any substance whatever. It will have been
noticed that the so-called “ admission ”’ is a quali-
fied one. and taken as a whole is not by any means an
admission but is in fact a repudiation of the defen-
dants’ right to redeem the land. It is a settled rule
of law that if a party wishes to have a statement
made by the opposite party treated as an admission,
the whole statement must be taken into consideration.
It is not open to him to split up the statement and
pick out the portion which may be favourable to him
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and ignore the rest, Baba Jwale Das v. Pir Sanit Das 1_9_3_?:

& others (1). Further. in order to sustain the plea Fimir Kmax
of estoppel it must be.proved that the defe.n.daTlts, ISMAI]?.KHAN.
relying on the declaration made br the plaintiffs, T
were misled to act to their detriment in such a manner TEx Cmaxp J.
as they would not otherwise have done. There is uo

allegation, much less proof, that the defendants were

aware of the alleged representation made hy the

plaintiffs in the proceedings of 1915, or that from

that time to the date when the present litigation

hegan they had taken anyv action detrimental to them-

selves by reason of the representation supposed to

have heen contained in the so-called admission. T

bold. therefore, that the plaintiffs were not estopped

from denying the defendants’ right to redeem the
land. ‘

For the foregoing reasoms I accept the appeal.
set aside the judgment and decree of the learned
District. Judge. and in lien thereof pass a decree in
favour of Sikandar Khan, Alaf Khan. Maula Dad
and Nazir Khan. plaintiffs Nos. 1. 3. 4 and 5 for
possession of 3/4th of the land in dispute. The
suit relating to the remaining 1/4th share has abated
and is dismissed. The defendants shall be entitled
to take back 3/4ths of the sum of Rs. 43 which they
had deposited in accordance with the order of the

Collector passed in the proceedings under Punjah
Act 1T of 1913.

Having regard to all the circumstances I leave
the parties to bear their own costs in all Courts,

; - Appeal accepted.

(1) (1930) 127 1. ©. 748 (P, O.);. -



