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July 4.

Before Tek Ohand J.

1982 F A K I R  K H A N  a n d  o t h e r s  ( P l a i n t i f f s )  A|)p'ellaiits.
versus

I S M  ATT. I^ ,H A N  a n d  o t h e r s  (D 'e f e n b a n t b )  

R esp on d en ts .

Civil Appeal No. 277 of 1938.
Redem.vtio7b of l\!orfga(jes {Puiiiah) Act, II of 1913, Sec­

tion 12 : Suit to get rid of CoUector’a order under Seotioi} 
10 directing Tedemptlon—Civil Frocedure Code  ̂ Aat V of 
1908, Order X X X I T : whether appUcaUe— Ahatement—on 
death of one of the co-moftgacjees—jjartial or ia toto— Estop­
pel hy ad-mission— muH he read, as a ivhole— Indian Evidence 
Actj I of 1872, Sectio7i 115: whether operates as estoppel 'U n ­

less party relying npon it 'ums misled hy it.
Held, that the provisions of Order X X X I Y  of tKe> 'Civil 

Procedure Code have no application to a suit instituted under 
section 1.2 of tlie Redemption of Mortgages (Punjab) A ct to 
get rid oi the order passed by tlie Collector allowing, or re­
fusing to allow, redemption whioli is not in form or in, sub­
stance a suit for redemption.

Kaura v. Ram Chand (1), followed.
Consequently, in sucli a suit, tlie rules whicii gOYern tbe 

impleading of parties to a vSiiit for redemption do not apply. 
Wliere tlie five plaintiffs -were sliewn in tlie Reveune Records 
as Co-mortgagees, eacli liolding .a well-defined and divisible 
share, each of tliem was “  aggrieved ”  by tbe order of tbe 
Collector and, uD.der section 12, possessed an individual right 
to establish the erroneous nature of tbat orde],-. The death, 
of one of these plaintiffs during tlie suit and the absence of 
bis lieira from the record did not result, therefore, in. tbe abate­
ment of the suit m a whole, but only as regards the deceased’ s 
share. , ,

Sant Singh Gulah Singh (2), followed.

Held also, tbat i.u litig'ation arising out of proeeedjiig'S 
xiuder tlie Punjab Redemption o f Mortg’ages Act, (as in a suit 
for redemption) a mortgagee can pat the party wbo seeks to
(1) (1925) I. L. B. 6 Lah. 206, 212.



redeem tlie mortgage to proof of iiis title, iiiiiess siicli person 19i52
is t ie  original mortgagor wliose title tlie mortgagee oaauot Ks a n
deny on the principle that a grantee oaiinot deny M b grantor s
title. W here the defendants are not the original mortgagors, I s m a il  K h a n ,

but claim ti derivative title, the hnrden is on them to prove
it.

In this ease, the defendants heing bound by the gift; by 
the original mortgagor, had no interest in the equity of re­
demption and the mere fact that the revenue authorities had 
erroneously entered their names as mortgagors in the revenue 
papers^ could not confer any title on them, in face of the clear 
judicial decision in the litigation of 1887.

Held (on the plea o f estoppel), that the question, being 
uot one [nirely of law to be decided on facts apparent on 
the record, should not have been allowed to be raised for the 
first time at the appellate stage.

Eehi also, that i f  a party wishes to have a statement 
made by the opposite party treated as an admission, the whole 
statement nxust be taken into consideration.

And,  in order to sustain the j^lea o f estoppel it must be 
proved tliat the persons relying on the declaration madsj were 
thereby misled to act to their detriment in siieh a manner as 
they would not otherwise have done.

Baba Jwala Dm  v. Pir Sant Dm  (1), followed.
Second A'p-peal from the decree o f Mr. J. I).

Anderson^ District Judge, Gurdaspur, dated the 
IBtJi October. 1927. fei'ersing that o f  Lala Balak 
Mmn, , Snbordmate Judge, 4tk clas^, SJiaJmrgarh, 
dated the: tud Decemher, 1921,, and diswdssing the 
flaintiifs' suit.

M. C. Mahajak-, for, Appellants.

Shamair Chand and Muhammad Amik, for 
, S;espon(ients.

Tek Cf.and. J.— Tbe, property in dispute is € m m  I.
plot o f ' agricultural land,' han ah , . 3' mctflm in aT6a,: 
situate in 'Maum Posfcan in tbe {^hakargarh Tâ 'Ŝ I 

” "(1) (1930) 127 I. C. 746 ( F .^
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1932 of the Gurdaspur district. The land originally be- 
;Fakib Khan <̂5nged to- one Malle Kliaii, Afghan, who owned l/6 th  

share in a kJiata of 100 ghumaons. On some date,
Ismail Eha^̂. ^865 and 1870, Malle Khan mortgaged,
Tek Chato J. with possession, 34 kanals, 3 marlas, out of this kJiata 

to Biiland Khan, son of Afihraf Khan, for Es. 43. 
Mutation was dnly effected in favour of the mort­
gagee and he has been continuously shown in the 
reyenne papers as in possession up to the date of this 
litigation. The mortgagee Buland Khan, son of 
Ashraf Khan, has since died and the present plain­
tiffs-appellants are his descendants.

On the 10th of September,, 1873, Malle Kli'an 
gifted his share in the aforesaid hhata, including the 
equity of redemption in the land which he had mort­
gaged to Buland Khan, son of Ashraf Khan, to his 
sister’ s son Nazar Din. Mutation of the gift was 
duly effected in the revenue papers and in the order 
dated the 24th January, 1874, sanctioning the muta­
tion, it is stated that Jiwan Khan, collateral o-f 
Malle Khan, had consented to the gift. It may be 
stated that Jiwan Khan was an absentee from the 
village and had been living for some years in the 
Jammu State territory. After Malle Khan’ s death, 
some time in the eighties of the last century, Jiwan 
Khan’s sons came to Mauza Bustan and attempted to 
get possession of the property which he had gifted 
to Nazar Din. Thereupon, Nazar Din brought a suit 
against them for a declaration that the land had 
been gifted by Malle Khan to him, that Jiwan Khan 
had consented to the gift a,nd that his sons had no 
right in it. This suit was decided on the 27th of 
July, 1887, the gift being upheld and a decree passed 
m favour of Nazar Din.
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In accordance with this decision Nazar Din
should have been entered in the revenue papers as the pAKm Khaw

mort^affor o f the land in dispute, which had been
, , 7 1 xri if I sm ail  E h a k «:mortgaged by Malle Ivhan to B'uland Ivhan, son oi ___

Ashraf Khan,, but by some oversight the names of Tee Chand J.
Jiwan Khan’s sons were shown in the revenue papers
from 1899 to 1910 as ”  absentee ”  mortgagors. In
the course of the last Settlement, the Assistant
Collector, by order dated the ISfch of September, 1910,
directed the removal of the names of Jiw an K han's
sons from the revenue papers, and Nazar D in 's
descendants were entered as the mortgagors and
Buland Khan, son o f Ashraf Khan, as the mortgagee.
"When Jiwan Khan’ s sons came to know o f this order, 
they made an application for restoration of their 
names. The Assistant Collector, on Tvhat was evi­
dently an incomplete enquiry, set . aside the order 
o f his predecessor, dated the, 18th o f September 1910 
and directed that the names o f  Nazar D in ’s descen-, 
dants be removed and those o f Jiwan Khan’ s descen­
dants be restored as mortgagors o f the land in, dispute.

It appears, that about the sam.e time, Nazar 
D in ’ s heirs, who had been entered in the revenue’ 
papers as mortgagors by order of the revenue officer 
dated the 18th of September, 1910, filed an applica­
tion before the Collector under Punjab Act II  of 
1913, for redemption of the land in dispute from the 
present plaintiffs who are the sons of Buland Khan.
This application also was disposed of by the Collector 
on the 16th of December, 1915, who dismissed it on 
the ground that the mortgagors were the descendants 
o f  Jiwan Khan absentee and not Nazar Din’s sons.
No suit under section 12 of the Act II  of 1913 was; 
brought by Nazar Din’s descendants within one year 
to contest the Collector’s order.
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The result of this litigation was that the mort- 
Fakie^ h-\n COD tinned in possession until 1922, when the

V. present defendants, who are the descendants of Jiwan 
IsMATi. Khan. absentee ”  collaterals of Malle Khan,
Tek Chant) .1. applied to: the Collector under Act I I  of 1913 for 

redemption of tlie land. The Collector granted the 
application and on payment o f the mortgage money, 
Es. 43, ]>ut the defendants in possession.

On the 1st o f October 1923 the plaintiffs, five in 
number, brought a suit in the Civil Court for posses­
sion of the land on the ground that the defendants, 
as the representatives of Jiwan. Khan, had no right 
to redeem the land and that the Collector had errone­
ously granted their application under Act I I  of 1913. 
The suit was decreed by the trial Judge,, and against 
his decree the defendants ])referred an appeal to the 
District Judge. During the pendency o f  this appeal 
it was discovered that one of the plaintiffs, Ghazi 
Khan, had died two days after the institution of the 
suit in the trial Court, that the factum (if his death 
had not been brought to* the notice of the trial Judge, 
and that a, decree had been i}assed in favcjur o f the 
plaintiffs, including Ghazi Khan, deceased, in ignor­
ance of the fact that he had died. The learned Dis- 

' trict Judge, M'r. Skemr), dismissed the defendants* 
appeal but added a declaration in his decree that 
“  the decree of the trial Court was a nullity ”  by 
reason o f one o f  the plaintiiffs having died, during the 
pendency o f the suit and his representatives not 
having been brought on the record within the time 
prescribefl by law for the purpose.

xlgainst this order of the learned District Judge
the plaintiffs preferred a petition, for revision to this
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1932Court, which was disposed o f by a Single Bench 
judgment,, Sihmular Khan v. Balcmd Khan  (1). It $'akir Khah 
was held that the order of the learned District Judge
disHiissing the defendants’ appeal and embodying in ' J __
his decree tlie declaration aforesaid was erroneous, Tek Ohand J; 
and the case was sent bacl  ̂ to him for r e h e a r in g  and 
redecision.

Mr. Skemp having been succeeded by Mr. J. D.
Anderson, the defendants’ appeal was reheard by 
him. In a lengthy judgment the learned Judge has 
Jield that the deatl) of Grhazi Khan during the 
pendency o f the suit and the failure of the plaintiffs 
to bring his re])resentatives on the record had resulted 
i]i the total abatement o f the suit and that the 
decree of the trial Judge in favour of the plaintiffs 
was a nullity. On the merits, the learned Judge has 
held that it was not necessary for him to decide 
whether the equity of redemption in the land in dis­
pute vested in the defend ants-respondents or in the 
descendants of Nazar Din, as he was o f  opinion that 
that w;is a matter for decision between the defendants 
and the descendants of' .Nazar I)i]] aiid that the 
plniritihs v;ere liound to snrreiider the land to the 
perj^ons wl'io we:r‘e recorded as mortgagors in the 
reveiine |3a])erK, oii pa,\ineiit o f tlie irfo'rtgtig’e-money.
The lea.:rned Judge has further held that the plaintiffs 
were estopped from denyina; the right o f the yiresent 
defeiidaiits to redeem the land, !,;v reason o f ' a certain 
admission which they had made before the Collector 
in , the proceedin^o’s tahen in rm the application 
o f Nazar D in's sons for redemption,of the land under 
Act TI o f 1913.' O n ' these'findings he accepted.\thfe;-v' 
defeudants’ appea.1 and .disniissed the'su t̂^with 

■ a) (igi?) L 'l T r7 8 1^-617!  ̂ ~
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The plaintiffs liave come up in second appeal to 
Eakih Ejlin Coiii;'fc and have a.ssaile(i the findings of the

learned District Judge on all the three points men-
IsMAiL Ehan, ,. I ,tioneo above.
Tee: Chand J. question for determination is whether

the suit ill the trial Court has been rightly held to 
have abated in its entirety 'by reason of the death of 
Ghazi Khan and the failure of the plaintiffs to have 
his representatives substituted within 90 days. 
A fter hearing both counsel I  have no doubt that the 
decision o f the learned District Judge on this point 
is erroneous and cannot be sustained. The learned 
Judge has treated the suit as i f  it [were one for re­
demption, to which all the co-mortgagees are neces­
sary parties under Order X X X IV , rule 1, Civil P ro­
cedure Code. As one of the mortgagees, Ghazi 
Khan,, had died and his heirs were not brought on 
the record, the lefimed Judge ha.s held that t'le suit 
could not proceed,, and had, therefore, abated in its 
entirety. It must be noted, however, that the present 
suit is not one for redemption by the mortgagor 
against the mortgagees. As stated already, it is a 
suit by the mortgagees, instituted under section 12 
of the Redemption of Mortgages A ct (Punjab), I I  
o f 1913, to get rid o f the order o f the Collector 
passed under section 10 o f  the Act,, directing redemp- 
tion to take place on payment of Rs. 43 by the de­
fendants to the plaintiffs. It is obvious that the pro­
visions of Order X X X IV  have no application to a
suit o f this kind. The nature and scope of such a
suit have been considered at length by Moti Sagar J. 
and, on appeal from his decision, by the Letters 
Patent Bench, in judg’ments which are reported as 
Kaura v. Ram Chand (1). There it was held:

2 2 4  INDIAN LAW REPOKTS. XIT
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that ii suit under section 12 was really one to get rid
o f the order passed by the Collector allowing, or re- Fakir Khan

fiisino’ to allow, redemption and is not in form  or in ^
, . „ , . , • ,  ̂ 1 I smail Khan..substance a suit for redemption. As pointed out by

leRossignol J. who delivered the judgment of the Tek Chand J. 
I.etters Patent Bench, “ the suit referred to in section 
12 o f  the Act is a suit to set aside an order o f  the 
Collector. From the very wording of that section it 
is clear that the cause of action for such a suit is not 
the ori_! înal contract but the order o f the Collector 
which aggrieves the party suing. It is a suit to 
establish the erroneous nature o f that o r d e r / ’ I t  
will thus be seen that the very basis of the decision o f 
the learned District Judge is wrong. It follows from 
what has been stated above that the rules which govern 
the impleading of parties. to a suit for redem.ptioii do 
not apply to, the suit before me. Here we find from 
the revenue entries that the five plaintiffs are shown :as 
co-m.crfcgagees, each holding a welhdefined and divisible 
share. Each of them is " aggrieved by the order o f  
the Collector and under section 12 possesses an indivi­
dual right “ to establish the erroneous nature of that 
order.”  I fail to see how, in such a case, the de;ith 
o f one of the plaintifl's, Giiazi Khan, and the absence 
o f his heirs from the record can possibly result in ‘ the 
abatement of the suit as a whole. Ghazi Khan’s share 
in the land in dispute is admittedly one-fourth and the 
suit was one for possession of the entire land by all the 
five co-mortgagees. In these circumstances it must 
be held under the authority of the Full Bench decision 
in Sant Singh & another v. G-uWh Singh S others (1), 
that the suit abated Ghazi Khan's one-fourth 
share only, hut that it could proceed in respect of
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1932 tli0 remaining tliree-fourth shares held by the surviv- 
Fakih Khan plaintiffs. Thus the decree o f the trial Judge 

■V. was good ill so far as it granted possession of three-
IsMAiL Khan, fourths of the land in dispute to plaintiffs 1, 3, 4 arud 

Tek Grand J respect of the one-fourth
share of Ghazi Khan.

The decision o f  the learned District Judge on 
the merits also is vitiated by errors of law and can­
not be sustained. He has held that in the present 
suit it is not necessary to decide whether the defen­
dants have a subsisting interest in the equity o f re­
demption and that this is a matter between them and 
the descendants o f  Nazar Din, to be settled in a 
dispute between themselves. The learned Judge has 
observed that as the defendants are recorded in the 
revenue papers as the mortgagors, therefore, they 
have a right of redemption unless the mortgagees can 
shov̂ " that they are ])rev©nted by limitation or other 
special cause from exercising their right. In my 
opinion this view is erroneous. In litigation aris­
ing out o f proceedings under Punjab Act I I  of 
1913— as in a suit for redemption— a mortgagee can 
put the party, who seel ŝ to redeem the mortgage, 
to proof of his title, unless of course sucli person is 
tbe original mortgagor whose title the mortgagee can­
not deny on the principle that a grantee camiot deny 
his grantor’s title. In the |)resent case, however, fis 
has been stated, above, the defendants a,re not the 
original mortgagors, but they claim a derivative title 

, from Malle Khan,, who had created the mortgage in 
question in favour o f  the ancestors of the plaintiffs. 
The law applicable to such a caKse is thus emmciated 
by Ghose in his standard wwlv on the Law o f Mort- 
armes. Volume I, 5th Edition, page 278 : "  The mort­
gagee may also put any person, cl?ii‘ming deriva.tiyely
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from the mortgagor to proof O'f his title. For ho is 
not bound to give up the property to any person who Khak

may start up with the allegatioii that he has succeed-  ̂
ed to the rights of the original m ortgagor; on the 
contrary, it is his duty to admit no claim upon it, Trk Ohajto J. 
until assured of the title o f the claimant.”  The 
learned Ddstrict Judge has cited noi authority in 
support o f his conclusion and Mr. Shamair Chand 
for the respondent has frankly admitted his inability 
to support it. It is conceded that the original mort­
gagor Malle Khan had gifted his property, including 
the equity of redemption in the land in dispute, to 
Nazar Din, and in a suit between him and the 
ancestors o f the defendants the g ift was upheld.
The defendants are bound by that decision and have, 
therefore, no subsisting interest in the equity o f  re­
demption, and it has not been shown how they are 
entitled to possession o f the land oi] pay men!, o f the 
mortgage money. The mere fai3t that the revenue 
authorities had erroneously entered their names as 
mortgagors in the revenue pa,pers cannot confer any 
title on them, in face of the clear Judicial decision in 
the litigation of 1887.
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The third ground on whieh the learned District 
Judge has dismissed the suit is that the present 
plaintiffs are estopped by reason of a certain admis­
sion made by them before the Collector in the course 
o f the proceedings under Act I I  of 1913, which were 
started on the application of the descendants of 
Nazar Din in 1915. The alleged admission is con­
tained in the written statement (Exhibit D. l) , which 
the present plaintiffs filed in those proceedings ..on the 
22nd o f July 1915, to the effect that the then appli­
cants (the descendants of Nazar Din) had no right to



1932 redeem tlie land in the presence o f the defendants, 
Fakir Ehan original mortgagor Malle

Kliaii, but who', too, had lost their rights to redeem,
___ ■ with the result that the mortgagors (present plain-

Tee Chanb J. tifis) had become absolute ov/ners o f the land. The 
learned 'District Judge has held that this admission 
operated as estoppel against the plaintiffs, and, it was 
no longer open to them to urge in this suit that the 
right to redeem vested in the descendants of Nazar 
Din and not in the defendants.

Now the first point to be noticed in this connec­
tion is that the plea o f estoppel was not raised in the 
trial Court, nor is it covered by the issues. It appears 
to ha.ve been urged for the first time before the 
learned District Judge after the case had gone back 
to him oil remand from tliis Court. The question is 
not one ]iurely of law to be decided on facts apparent 
on the record, but is one, which i f  raised at the 
proper time would have necessitated further in­
vestigation. In these circumstances, the learned Dis~ 
trict Judge was not justified in allowing it to be 
raised at the appellate stag© and basing his decree 
on it. But leaving this aspect of the case out o f  con­
sideration, there can be no doubt that the plea is 
V'.'ithout any substance whatever. It will have been 
noticed that the so-called “ admission ”  is a quali­
fied one, and taken as a whole is not by any means an 
admission but is in fact a repudiation of the defen­
dants’ right to redeem the land. It is a settled rule 
o f law that if  a party wishes to have a statement 
made by the opposite party treated as an admission, 
the whole statement must be taken into consideration. 
It is not open to him, to split up' the statement and 
pick out the portion which may be favourable to him
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1933and ignore the rest, Bdba Jtmla Das v. P ir Sant Das
& others (1). Further, in order to sustain the plea Pakik KmH
of estoppel it must be proved tha.t the defendants,

 ̂ 1 .I 1 • Ismail Ehan.relying on the declaration ma^de hy the plamtins, ___̂
were misled to act to their detriment in such a manner Tek Chand J. 
as they iv'ould not otherwise have done. There is no 
allegation, much less proof, that the defendants were 
aware o f  the alleged representation ma.de b j  the 
plaintiffs in the proceedings o f 1915, or that from 
that time to the date when the present litigation 
began tbey bad taken any Rction detrimental to them­
selves by reason o f the representation supposed to 
have been contained in the so-called admission. I  
hold, therefore, that the plaintiffs were not estopped 
from denying the defendants’ right to redeem the 
land.

For the foregoing reasons , I 'a ccep t the a-ppeal 
set aside the judgment a,nd decree o f the learned 
District Judge, and in lieu thereof pass a decree in 
favour of Sikandar Khan, A la f , Khan. Maula Dad 
and Nazir Khan, plaintiffs Nos. 1, 3. 4 and 5 for 
possession of 3/4th of the land in dispute. The 
suit relating to the remaining 1 /4th share has abated 
and is dismissed. The defendants shall be entitled 
to take back S / 4ths of the sum of Rs. 43 which they 
had deposited in accordance with the order o f the 
Collector passed in the proceedings under Punjab 
A ct I I  o f 1913.

Having regard to all the circumstances I leave 
the parties to bear their own costs in a.U Qourts.

, N. F.

a) (1930) 1271. O, 746 (P, 0.)i .


