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1932 H A M  CHAIN'D (P l a in t if f ) A p p ellan t

March ZO. versus
GHULAM EASUL (D e fe n d a n t )  Respondent.

Civil Appeal No. 534 of 1931.
Guardians and Wards Act, V I I I  of 1890, section 19: 

Appointment of guardian other than father— when oom- 
petent— Change of religion— ivhether renders father unfits

Held,  tliat cliange of religion does not render a father 
unfit to be guardian of tlie person and property of liis minor 
son, and, if tlie fatter is alive and able to provide for tiia 
Ratter’s welfare and it is not shown that he is unfit for some 
good reason, other than change of religion, no other guaxdiau 
can be appointed; vide section 19 of the Guardians and Ward* 
Act.

Miscellaneons first a'p'peal from the order of Mr. 
James Read, District Judge, Rawalpindi, dated 19th 
March 1931, dismissing the a'pflication of Mari Chand 
for affointm ent as guardian of the person and 'pr'o- 
fe r ty  of the minor Dina Nath (alias Ghulam Mustafa),, 
son of Ghulam Rasul Shaikh, convert Muslim, of Golra^ 
Tahsil Rawalpindi.

G obind  Kam K h a n n a , fo r  Appellant.

S h u ja -u d -D in , S; -K. A h m ad  and Mohammad* 
A m in , for Respondent.

The judgment of the Court was delivered by :—
H a r e is o n  J.—This case has been referred to a 

Division Bench to decide whether in the case of a 
father, who is not unfit, the Court has power to ap
point another person as guardian of the minor on the 
ground of the welfare of the minor.



All that the counsel has been able to point out to
us is that it has been decided that in coming t o  a Chaito

decision under section 19 as to the fitness of the father
,  G htjlamB a st o . 

the points detailed in section 17 should be taken into __
consideration. This merely amounts to emphasizing H a e b is o n  J .

the necessity of considering the fitness of the father
and deciding whether he is able to ensure the welfare
of his children

In this case it has not eyen been urged that the 
father is in any way unfit. I t  has been pointed out 
that he has changed his religion, and it is conceded 
by counsel that this in itself does not amount to unfit
ness. In these circumstances, it has not been shown 
that there is any reason to suppose that the father is 
unfit; and, as laid down in section 19, he being aliye 
and able to provide for the welfare of his children, no 
guardian can be appointed.

The appeal will be dismissed with costs.
Pleader’s fee Es. 48. The ad interim order of the 
16th April, 1931, stands discharged The order 
passed by the learned District Judge under section 25 
directing that the child be returned to his father will 
now be carried out.

N,  F, E.

Appeal dismissed.
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ĵ ggg Before Harnson and. Adduon J J .
----- M IJSSA M M A T  LALITA DEVI ( D e f e n d a n t )

Appellant
versus

ISHAE DAS ( P l a i n t i f f ) )
EAM LABHAYA a n d  o t h e k s  > Respondents.

( D e f e n d a n t s )

Civil Appeal No 1890 of 1926.

Hindit Law—Mitalcsliara— W ill hy father of undivided 
co'pai'cenary interest— in favour of his wife— legal effect of.

According’ to tlie Mitakshara Law no coparcener, not even 
a father, can di>spose l)y will of liis nadivided coparcenary in
terest, even if the other coparceners consent to the disposition; 
the reason being that the coparcener has nothing' to leave. 
He can only dispose of what is his at the time of death, the 
testamentary disposition only operating* thereafter. His 
death and tlie merging' of his interest in the property in his 
coparceuervS are contemporaneo-us.

Thus, the will hy the father of an nndivided coparcenary 
interest in favour of his wife was wholly void, in that it pur
ported to dispose of that which had or could have no existence.

Miilla’s Hindu Law, page 421 (6th Edition), relied npon.

First Appeal from the decree of Sardar Seiva 
Singh, Subordinate Judge, 1st Class, Amritsar, 
dated tjie 9th June, 19f26, declaHng tha,t the suit- 
property is liable to attachment and sale in the eoce- 
cution of the decree of the plaintiff agaimt defen
dants Nos, 2 to 4, with costs.

Sh am aib  C hand, N a w a l  K is h o r e  and Q abxjl 
C hand, fo r  Appellant.

D e v  R aj S aw hney  and H ae  G oi â l , fo r  P la in tM - . 
B esp on d en t.

H iaaisoir J. H arrison  J .— T he p la in tiff  in  th is  ease is  a  decree- 

holder a g a in st one D u rg a  D a s  an d  t lie  m in or son s o f
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one Maiigtii Mai. The clecTee is based on hundis 
executed by the firm Diirga Das-Baiiarsi Das, of wMch 
the deceased Mangt-ii Mai i^as a member. Mussam- 
mat Lalita Devi, defendant No. 1, the widow of 
Mangtii Mai, objected to the attachment. Her ob
jection prevailed and the property was released from 
attachment. The plaintiff b o w  prays for a declara
tion that the property is liable to attachment and sale 
in execution of his decree. He is met by a will exe
cuted by Mangtn Mai when 23 years of age at a time’ 
when he had no son but one daughter. In this will he 
left the property in dispute to his wife Mussammat 
Lalita Devi. The suit ŵ as decreed: the findings of the 
trial Court being that the property w'as ancestral pro
perty, that the will was made for a specific purpose 
and in conteniplation of the possible death of the 
testator on a pilgrimage, whicli he was about to tmder-- 
take, and that the subsequent birth of sons after his 
return had the effect of cancelling it. On appeal it is 
\irged that the property is not ancestral, that the will 
was never revoked and that though it may be voidable 
at the instance of the interested parties, namely, the 
sons, the decree-holder has no locus standi to impugn 
it, and that, unless and until the sons take action, it 
is good against all the world

The first point as to the ancestral nature of the 
property is given up and counsel concedes that it is 
ancestral.

If the will be void and not merely voidable, it is 
I think clear that the decree-liolder has every right to 
ignore it, and to obtain a declaration that the property 
is liable and can be proceeded against in execution of 
his decree; There is only one. point to be decided and 
that is the effect and value of this will- Many.ruling

M t j s s a m i ia t  
L a m ta  D b v i

'W.
IsHAB D a s . 

H a e h i s o n  J".

193^ .
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M tjssa m m a t  
X a l it a  D e v i

V.

I  SHAH, D a s , 

B a h r is o n  J .

1932 have been quoted such as Sitaram Y.Khandu (1), Jhari 
Koeri v. Bijai Singh (2), Mst. Saraswati Kaur v. 
Mahabir Prasad (3), Mst. Piari v. Shri Thakar 
Kishori Rawanji Maharaj (4) and Dhanna Mai v. Par- 
meshari Das (5). These cases all deal with gifts and 
there is some conflict as to how far a father can dispose 
of any ancestral property during his lifetime. The 
position of a will, however, is very different. As ex
plained in Mull a at page 421, 6th Edition, “ according 
to the Mitakshara Law, no coparcener, not even a 
father, can dispose by will of his undivided copar
cenary interest even if  the other coparceners consent to 
the disposition. The reason is that at the moment 
of death, the right by survivorship of the other copar
ceners is at conflict with the right by devise. Then 
the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by 
devise.” A simpler way, perhaps, of looking at it is 
that the father has nothing to leave. He can only 
dispose of what is his at the time of death, the testa
mentary disposition only operating thereafter. His 
death and the merging of his interest in the property 
in the other coparceners are contemporaneous and are 
merely different aspects of the same fact. It is not so 
much that the one results from the other as that on his 
extinction he is automatically replaced—not succeeded 
but replaced—by the others. There is, strictly speak
ing, no conflict between the two claimants but rather 
there can be no contest regarding a right to succeed to 
what does not exist. As a matter of fact I do not 
think the view taken by the trial Court is correct as to 
the cancellation of the will, and the analogy which

(1) (1921) I. Tj. a .  45 Bom. 105. (S) (1928) 109 I. O. 272.
(2) (1923) I. L. E . 46 AIL 613. (4) (1931) 82 P. L. B . 100.

(6) 1928 A. I. B . (Lah.) 9,
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Habrison' j .

lie draws between the facts of this case and those of an- 1932
■other ill which it was stated that the sift was to have. M u ssa m iea t
effect i l l  the event of the testator dying within a s])eci- L a m t a  D e v i  

fied time is not sound. This, however, is not verv im-
I s i i i B .  D a s .

portant, for the view I take leads to the same result.
Tills is that the will was wholly void in that it jfirr-- 
ported to dispose of tliat which had or could have ii<i 
existence. Tlie r>rope}1y deviled could only comr̂  into 
existence as a .seiiarate and heritable entity c.m im 
impcssible event occurring', namely, on Ma.l
dying vdtlioiit {-hat property merging and being ab
sorbed by his-siirvivctrs, the other rneinbers of his joint 
Hindu fa«lih^ It was absorbed in , accordance with 
.and in obedience to the law of its ownbeiiio’.

I would, therefore, dismiss this appeal with costs, 

A d b is o f  J.—I ,a,gree.,

A .  N, C,  ' ' ■ ■

Addxson j ..

Appeall dismisBe^,


