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EnglisH Act, Statute 25 and 26, Vic. 0 . 89, Section 4, except that 
the English Act saves Mining Companies subject to the jurisdic
tion of the Stannaries, and, therefore, Harris v. Aonery which 
decided, on the English Act, that an association of more than 
twenty persons for the purpose of acquisition of gain which had 
not been registered being illegal, the members of it could not rely 
on their agreement for the purpose of establishing any right, is an 
authority applicable to the present case.

Willes, J., says :— ”  When we find an association like this, which 
is rendered illegal by an act of parliament, we cannot take notice 
of the agreement under which they become tenants, for the pur
pose of establishing a right in a court of law/^ So, too, Byles, J., 
gays :—“ The statute having declared the association in question to 
be illegal, no rights can be acquired by any of its members wliich 
are founded upon that which is so declared to be illegal/^ So 
here we have a partnership, or, at any rate, an association, for the 
purpose of carrying on a business that has for its object the acqui
sition of gain, and consisting of more than twenty persons, and 
being imregistered, it is an illegal association. It is obvious, 
therefore, that none of the parties acquired any rights under their 
agreement which can be enforced in a court of law. The rule 
must, therefore, be discharged with costs.

I ’ebraary 1,

APPELLATE CIYIL JURISDICTION;
ANANTA (D e fen d an t an d  A p p e lla n t) v . E.AMABA'1 (P la in t i f f  and 

R esp on d en t).*

Hhuhi Law—Leprosy—Maintenance—Exclusion from  inlteritance.

lacutaMe leprosy of tlie sanioiis or ulcerous type, conti'acted before pavtition, 
excludea the person afflicted -vvith it from a share in the ancestral estate.

T h is  was a special appeal from the decision of M. B. Baker, 
Senior Assistant Judge at Sholapur, in the District of Poona, 
amending the decree of Eavji Govind, 2nd Class Subordinate 
Judge at B^rsi.

Eamabai sued Joti and Ananta for possession of certain land,
which she alleged had been sold to her by one Nagu on 17th No-

(1) L. R. 1 c. P. 148. .
* Special Appeal No. 251 of 1876.



vember 1868 for Es. 289. Tlie plaint furtlier alleged that Joti, 
having obtained a decree on a collusive mortgage of the laud b j  Axanta
NagUj had ousted Bamabai and taken possession of the laud on rwVMABA'i. 
18th April 1873,

Joti claimed under a mortgage from Nagu, and a decree against 
Ananta and Nagu’s wife upon the mortgage. Ananta was a leper.
He alleged that the land had been divided equally between him 
and Nagu, and that the sale by Nagu to the plaintiS was void as 
to his share.

The Subordmate Judge made a decree in favour of*the plaiutiffi 
for a moiety of the land, and rejected lier claim to the other moiety, 
which he held ought to be left as a provision for the maintenance 
of Ananta, though he was not, by reason of his leprosy, entitled 
to a share in the ancestral estate, but had a claim for maintenance 
only.

In the appeal preferred by Eamabai the Assistant Judge 
amended the decree of the Subordinate Judge by awarding the 
whole of the land to the plaintiff, on the ground that as Ananta, 
by reason of his leprosy, could not claim a share iu the land, the 
plaintiif, if entitled to any, was, under the sale to her by Nagu, 
entitled to the whole.

Against this decision Ananta appealed io the High Court, 
contending that his leprosy, not beiug congenital, did not exclude 
him from a share in the land.

The special appeal was heard by W ESTEorr, C.J.;, and N a 'n a "b h a ' i 
H a e id a ' s,  J.

Bomanji PJdrosha, for the appellant.
Shmttvnmi Ndrciyen for the respondent.
W esxeopPj C.J. :— We think that we must regard the Assistant 

Judge as having found that the land, the subject of this suit  ̂was 
undivided at the time of its sale by Nagu, (November 17th, 1868,) 
to the plaintiff Eamab^i^ and that fact does not now seem to be 
in controversy.

The contention of the appellant (the second defendant) Ananta 
. is-that an issue ought to have been directed to ascertain whether 

the leprosy, with which it is admitted he k  afflicted, is congenitaL
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___  His learned pleader lias referred in support of tliafc view to Mamij
A jjanta Ch. IX,, pi 201, “ Euniiclis and out-castes, persons horn Hind or

IlAsuBi'r. deafj mad men, idiots, the dumb, and such as have lost the use of
a limb, are excluded from heritage/^ but neither that test nor 
Calluca Bhatta^s Commentary upon it applies to the case of leprosy. 
The word “ Nirindriya^-' rendered, as we think rightly, by Sir W . 
Jones, as in that passage meaning such as have lost the use of 
a limb/'’ could not, even in its more extended sense of' the 
loss of a sense, orga,n, limb or member, be properly applied to 
leprosy. We must, therefore, regard Manu as silent upon the 
subject and- not an authority upon either side of the question. 
The Mitakshara treats “  a person afHicted with an incurable 
disease as disqualified : Ch. II., Sec- X., pi. 1, which disease it 
explains (pi. 2) as ‘''̂ an irremediable distemper such as marasmus 
or the like, ’̂ and some classes of leprosy have been regarded 
as coming wifchin that d e s c r ip t io n MiiUmelayudcfj' Pillai v. 
Parashti decided on the 31st October 1860, Janardhan Panda- 
rung v. Gopal and Wcmideo Pandunmg, and in neither of these 
cases does it appear to have been so much as contended that leprosy 
to disqualify must be congenital. And if pi. 6 of the Mitakshara, 
Ch. II., Sec. X. be, as we are inclined to think it is, applicable to 
leprosy when incurable, it tends to show that if it supervenes at 
any time before partition, the person so afflicted would be excluded 
from a share. The case of Murarji Gohiddas v. Pafvatibai, W 
which has been mentioned in the argument, does not apply hero. 
It was a case of blindness, and is applicable to the infirmities 
comprised in the text of Manu to which we have referred as not 
dealing with leprosy or such like diseases. The reply of the Pan
dits of the Benares Sanskrit College, (who, as a rule, were strongly 
influenced by the Mitakshara doctrines,) to the case put to them, 
and which is mentioned in the note by Mr. Sutherland to tho 
case of Lahshmi Warayan Hingh v. TvMhi Narrayan Singh, 
clearly implies, in what they have said as to the right of the son 
of a leper to succeed if he were born before Ms father was afliict- 
ed with the leprosy which they considered to disqualify the father, 
that leprosy supervening after birth disqualified the leper.  ̂Sir

(I) Sec I. L. E. 1 Bom, 185, (3) Mad. S. D. A .,’ Rep., 1859-1862, p. 230.
(3) 5 Bom, H.C, Eep. 145, A . a  J. W) I. L. E. 1 Bom. 177. *

- .........  ̂ . . .  5 Beng. (Gtlc.) a  a  Bep, 2S5. ' ■ '
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1877.Thomas Strange distinguishes between infirmitieSj such as blind- 
ness;, deafness, dumbness, &c., which to disqualify must be coeval A nanta  

with birth, (Vol. 1., 152,) and disqualifying diseased such as lepi'osy> E amaba 'i . 

&c., {Ihid. pp. 154, 155, 156,), which the Hindu religion regards as 
visitations not only for sins committed in a preceding state, but also 
for sins committed in this life; and, therefore, such visitations are 
not necessarily congenital in order to disqualify. See also cl. 2, 
pi. cccxx. 3 Dig. p. 303, where the condition of congenitality is 
applied to insanity, blindness, or lameness by Narada, and not to 
obstinate or agonizing disease. He lays it down, as we deem 
correctly, as the result of the Hindu authorities, (see*especially 5 
Dig., pp. 303 to 322, ed. of 1801,) that the leprosy to disqualify 
must be of the sanious or ulcerous kind, which was  ̂we think, tha 
virulent or aggravated type of leprosy required by the Bombay 
and Madras cases already cited by us. We direct the Assistant 
Judge to try the follo'sving issues, viz. :—

1. Whether the leprosy of Ananta was of the sanious or 
ulcerous type generally regarded as incurable; and, 2nd, if 
the Assistant Judge shall determine the first issue in the 
affirmative but not otherwise, what is a proper maintenance 
for Ananta having regard to Tiis condition of life and the nature 
of the property. Such maintenance should not exceed one moiety 
of the land sued fo r ; but, in so saying, this Court does not intend 
to express any opinion whether or not the maintenanco allotted 
ought to bo equal in extent to such moiety.

The Court reserves all other questions in the cause, including 
the question of costs.

[APPELLATE CIVIL JUEISDICTION.;
U M ABA'I, W roow  or SnANKAniiAv (P l a in t if f  a n d  A p p e l l a n t )

V. B H A V U  PAD M AN JI (D e f e n d a n t  a n d  R e s p o n d e n t )

Hindu Law—Blindness—Incapacittj f o r  inlieritame.
Incurable blindness, if not congenital, is not suclx an affliction as, imdor tlio 

Hindu law, excludes a per-son from inlieritance.

T his was a special appeal from the decision of C. H. Shaw  ̂
Distriict Judge at Belgaum, affirming the decree of A. M. Cantem;, 
1st .Class Subordinate Judge at the same place.

* Special Appeal No. S12 of 1876.
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1877. SliaukarraVj deceased, had obtained a decree, against Padmanjij 
father of the defendant, Bhaviij and attached the house in dispute, 
as the property of his judgment-debtor. The attachment, how
ever, was removed on the appHcation of Bhavu, and Shankarrav 
was referred to a regular suit. The present suit, therefore, was 
instituted by Umabai, as hpir of the deceased Shankarrav, to es
tablish her right to sell the house in question. Bhavu, who was 
incurably blind, but had not been born blind, pleaded that the pro
perty was his own self-acquisition, and was not, therefore, liable to 
be sold in execution of a' decree against his father. Both the 
lower Courts found that Bhavu had been separate from liis father 
for many years, and that the house had been his (Bhavu’s) separate 
property. They accordingly rejected the plaintiffclaim  and made 
a decree in Bhavu’s favour. In appeal, however, the District Judge 
observed regarding Bhavu^s blindness, although there was no 
issue on the point:— There can be no doubt that Bhavu Padmanji 
is incurably blind; the unfortunate man has appeared in Court, 
and the appearance of both eyes, lil ê two balls of curd, proves 
his condition. Consequently, Steele, page 61, is an authority that 
Bhavu could not be included in any inheritance. Stokes’ Hindu 
Law, page 107, seems to exclude persons lorn  blind, and this it 
does not appear Bhavu was. But both Steele and Stokes show 
a person incurably afflicted is personally excluded from inherit
ance. Nothing, therefore, can be more reasonable to believe than 
that Padmanji may have provided separately for his son Bhavu, 
or, if he did not do so, that the maternal grand-mother of Bhavu 
(Kashi) did provide for him.”

The special appeal was argued before WESTKorr, 0*J.  ̂ and 
Na'na'bha'i H aeid a 's , J.

BUaimvuath MmujcsJi for the special appellant'.

Vishnu GJumasham for the special respondent.

WESTEOPr̂ j C*J.:—This Court does not agree in the opinion of 
the District Judge that Hindus, though not born blind, are, if 
they become incurably blind ,̂ thereby rendered incapable of in
heritance, See M tm iji  GoMlclas v. ParuatibaP'^ and Amm^a v.

(1) I, L. 1 Bom. 177.
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Raraabdip-'  ̂ in wliicli latter case tlie incurable diseases, 'wMcli inca
pacitate for intoritauce, are mentioned. But, inasmuch, as lie lias 
found as facts, tiat Padmaiiji and Bliavu were separate in estate, 
and tliat tlie house in dispute was purchased for Bhavu as his ab
solute property with funds supplied for the purpose by Kashi, liis 
maternal grand-inother, the Court affirms the District Judge^s 
decree with costs.

A P P E L L A T E  C IV IL  JU R ISD IC TIO N ].
HONAMMA (I)F.FEN*a\XT AppeUjAnt) v. TIM ANNABHAT jvxd a jjo th er

(FtAIN TIFFS AK1> PvFiiPOirnENTS).*

Act X X L  of 1S50—ITlndn nidoio—Losfs o f caste—Incontinence—ForfeiluTc o f  
rights or jirojKrty—Starving maintenance.

Since Act X XL of 1850 came into force, mere loss of caste does not occasion a 
forfeiture of riglits or property.

A  Hindu widow entitled to a bare or starving maintenance, iinder a decree made 
in a suit, bvouglit by her for maintenance against the representatives of her de
ceased husband, is not to be deprived of the benefit of that decree by the faet that 
she has since its date been leading an incontinent life.

Rajah Pirthee Singh v. Ranee Raj Kower (20 Calc, W. .Pi. 21 Civ. Rul.) distin
guished.

T h is  was a special appeal from the decision of G-. M. Macpher- 
son  ̂ District Judge at Kanara  ̂ reversing the decree of the Sub
ordinate Judge of Hona war.

The plaintiffs Timaiinabhat and Theshbhat brought this suit 
against Hoiiamma, and alleged in the plaint that the defendant 
had obtained a decree against them for maintenance, but tliat she 
had forfeited her right thereto, as she had been leading an in
continent life since the date of tliat decree, and had in consequence 
been excommunicated by the caste. The defendant denied the 
charge of incontinence, and pleaded that she was entitled to the 
maintenance. The Subordinate Judge found on the evidence that 
the defendant had been guilty of incontinence, but held that she 
did not lose her right to maintenance on that account. In appeal,, 
the District Judge reversed that decree, and decided that she for
feited her right to maintenance by reason of her incontinent life.

The special appeal was heard by W esteopp, C,J,, a,nd Na^na^bha'i 
.HArilDA'S, J .

(1) Supra, p. 554.
* Special Appeal No. 277 of ISJC.

1877.

U maba'i
V.

BsAVtr
PaDJ'LiUS'JI

Pebruary 1,


