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Before Jai Lai J.

B E L I  R A M  a n d  o t h e r s  (P l a in t ip f s ) 1934

Appellants jiaTZz-S.
versus

MITNSHT AND OTHERS (D ef e n d a j t̂ s ) Respondents.
Civil Appeal No. 1128 of !933.

A h .^ e n te c— C o - s h a r e r — S u i t  h y  h is  de sce n d a nts  a g a i n s t  g o -  

^Jiai-ers in  posscs.-iion— L i ) t i i t a t i o n — A d re r i^ e  posi^ession.— n€C(\^~ 

s a r y  to p r o r c  o r c r t  <(ct to th e  k n o w l e d g e  o f  ahsentec-co-shca-er^

Held, that tlie pos.'^essiou of one eo-sliarer must be deemed 
to be tiie possession of tlie other co-sharers, and in order to 
defeat the title of an absentee-eo-sliarer, it is for the eo-sliarer 
ill i>o,sse.s.sion to prove that by some overt act he converted hi.s- 
possession into an adverse possession to tlie other co-sliarers,. 
and tliat the absentee-co-sharer had knowledge of tlie same.

Held f((rtJier, that in the absence of adverse possession,, 
siiit.s for possession of tlieir share by absentee-co-sliarers or 
their heirs are not limited by tJie period of twelve years.

Arom  v. Mohra (1), DJian Slnyh, v. Bar Ncwiiji 
Nairah JJtiJtoined Amfntvlla Kltuti, v. Baddan Singh. (B), and 
Shahzada SiO'dyajcih v. Azivi (4), referred to.

Buta Ah  (5), not followed.

Second Appeal from the decree of R. B. Lala 
Shibhu Alcdy District Jtidge, Gurdasimr  ̂ dated the: 
f4th April, 19 3S, a firming that of Sardar GuTdial 
Singh, Sill:)ordinate Judcjê  Snd Class, Gv.rdaspur,, 
dated the 29th Angv.st, 1932, dismissing the plaintiffs'  ̂
s^dt.

R. C. SoNi and M. C. M ahajan, for Appellants^
Chiranjtv La l , for Respondents.

(I) 114 P. E. 18S0. (3) 23 P. R. 1890.
(S') 85 l>. II. 1909 (4) 29 P. R. 1910.

(5) 1929 A. I. R. (lifih.) 276.



1934 j_^i X.AL J .— The appellants are the descendants
B e l i  E a m  t ) f  an absentee-owner. Their suit for possession has

been dismissed by the learned District Judge on the 
" ' ground that it was barred by time. It appears that

J a i L a l J . in  the previous settlement entries were made that
possession would be restored to the absentee-owners on 
their paying the losses, etc, a,nd these entries con
tinued to be in favour of the absentee-owners along 
with those who were in actual possession of the pro
perty in suit till 1908 when the names of the absentee- 
owners were removed on an application made by those 
in possession in 1904. An attempt was made by the 
revenue authorities to ascertain the wishes o f the 
absentee-owners about this application; but tfeey had 
-apparently died after the application, but before the 
■enquiry addressed to them was received by them. 
No attempt was made to ascertain the views of their 
•descendants, the appellants, before me. The learneti. 
District Judge has found, and this finding is not con
tested before me, that there was no overt act of' those 
in possession which amounted to a notice to the 
appellants that the possession of the former had be
come adverse to the latter and it appears from the 
jnclgment of the learned District Judge that but for 
-a judgment of this Court, that is, Bicta Singh v. 
Murad Ali (1), he would have held that the suit was 
not barred by time. He, therefore, professed to follow 
the judgment mentioned above and held the suit "to be 
harred by time.

Now, I have perused the judgment referred to. 
I t  is a judgment of a Judge in Chambers of this 
Court. In that case the suit was by the descendants

9 0 8  INDIAN LAW REPORTS. [v O L . X V

(1) 1929 A. I. B. (Lali.) 276.



l\
Mrx-sHi.

o f the abseiitee-owners, It was held to be 'wlthiii 19-̂ 4 
time; but tlie learned Judge remarked in liis judg- Bsli EAsr 
ment but it is a clearly established principle that 
an absentee-co-sbarer., as Avas the plaintiff's father, 
could recover possession on his return to the village 
and that the limitation period allowed to an im
mediate beir of an absentee is twelve years from the 
date of the absentee’s death.”  He then proceeded to 
make a calculation o f time and held that the suit has 
been filed within t-welve years from the absentee’ s 
death. No authority was citai by him in support of 
the view that the immediate heir of an absentee-owner 
must sue for possession within twelve years from the 
death of such owner. The respondents’ counsel cited 
Arora v. Mofira (1), Dhan Singh v. Har Narain (2),
Ncmab Mahomed AmcmuUa Khan v, Baddan Singh
(3) Shahzada Surayajah v. Azim (4). ISTone o f 
these cases,- however, are applicable to this case.
They were decided on their own peculiar facts and 
the proposition laid down in Btita Singh v. Murad 
AH (5), has not been established from any of these 
cases. In ray opinion there is no reason to depart 
in the present case from the rule that the possession 
o f one co-sharer must be deemed to be the possession 
of the other co-sharers and that it is for the co-sEarer 
in, possession in order to defeat the title of the
absentee co~sharer to prove that by some overt act he
converted his possession into an adverse possession fo 
the other co-sharers, an overt act of -which such co
sharer had knowledge. In view of this state of the 
law I  consider that the respondents before me Have 
not established their adverse possession.

(1) 114 P. R. 1880. (3) 23 P. E 18B0. ̂
(3) 85 P. R. 1909. . (4) 29 P. R. 1910.

(S') 1929 A. I. R. (Lali.) 276.
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V.

M itnshi. 

■Jai L al J.

1934 I consequently accept this appeal and, setting 
aside tlie decrees of the Courts below, decree the suit 
with costs throughout.

P. S.
A^ypeal accepted.

1934 

March, 19.

A P P E L L A T E  C I V I L .

B efore H ilton  J .

SUNDAE DAS-VIR BHAN (Judgment- 
DEBTORs) Appellants 

vefsiis
BISHEN DAS (Transferee-Decree-holber) 

deceased, throitgii his legal representa
tives and OTHERS—Respondents.

Civil Appeal No. 1342 of 1932.

Giri? Procedure Code, A c t  F o f  19 08 , Order X X l ,  rule  

o 3 : Dism issal fo r  default o f the a'pplicatloii fo r  execu tion  o f  

m i attached decree— u d ie th e r  causes the  attachm ent to cease—  

A t t a c h jn e n t— w hetl i& r  ceases h y the ap'plication fo r  execu tion  

fo  the C ourt U'hioh passed, the decree— In d ia n  TJm itaiioii A c t ,

I X  o f 1908 , A rticle  1 7 4~ -w h eth er  a,pplicahle to cGrtifi,cation  

h y a decree-holder.

On 29th July 1924, U. H . obtained a money decree against 
S. Y . Ou 6tli April 1927 S. A. got tliis decree attaclied in 
execution of anotlier decree that they had against TJ. H . A  
notice under Order X X I , riile 53, Civil Procedure Code, was 
■sent by the Court attaching the decree to the Court AYhicli had 
passed it. iS. A. applied to the latter Court to execute this 
attached decree, but the application was dismissed in default 
on 19th Julj'" 1928. The attached decree was assigned by TJ.
H, to B. B. on 10th January 1930. After the assignment, 
but before the assignee applied for execution, S. Y . on 6th. 
September ,1930 paid .some money to S. A . towards the decree 

•out of Court. On the application of the assignee for execution 
the lower Court repelled the contention of the judginent-debtor


