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LETTERS PATENT APPEAL.

Before Tel: Chand and Abdul Rashid JJ.
GANGA (Prawtirr) Appellant
VETSUS
GOBIND DAS AND oTHERS (IDEFENDANTS)
Respondents.

Letters Patent Appeal No. 100 of 1927.

Civil Procedure Code, Act V of 1908, Order XXII, rule £ :
Abatement—whether automatic on the death of the sole con-
testing respondent—Amnpeal heard and decided in ignorance of
death of vespondent—Application for review hy the legal ve-

presentatives of the deceased respondent.

P, the sole contesting respondent in a Letters Patent
Appeal, died on 23rd August 1932. TIn ignorance of this fact,
the appeal was heard and decided in favour of the appellant
on Gth February 1933. On 8th May 1933, G. D. one of the
sons of . presented a petition for review of the judgment of
the Letters Patent Bench, accompanied by an application to
have himself aud his two brothers hrought on. the record as
the legal representatives of . Their application was granted
subject to just exceptions. The petition for review was sub-
sequently accepted and it was ordered that the original Letters
Patent Appeal be reheard by a Division Bench, which was also
to decide the guestion whether the appeal had abated * by
reasor of the appellant’s failure to implead the legal vepre-
sentatives of the deceased P. within 90) days of his death.”
On the matter coming up before the Division Bench, counsel
for the appellant contended that the application of G. D. for
substitution of his name and the names of his two brothers in
place of P, having been granted, the representatives of the
deceased were actually brought on the record, and therefore
the appeal was properly constituted and should be heard and
decided on the merits.

Held, (vepelling the contention) that if-a respondent dies
and his legal representatives are not impleaded within time, the
appeal abates automatically as against him on the expiry of
the statutory period and it is not necessary for the Court to
pass a formal order declaring that the appeal had abated.
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Tt is, however, open to the appellant to have the abatement
set aside on a proper application made under Order XXII,
wule 9, Civil Procedure Code, but no such application was
made in this case.

Held also, that the sole object of the review petition and
the accompanying application for substitution was to have
it declared that the Letters Patent Appeal had actually abated
in November 1932 and the order accepting it had been passed
in ignorance of the real facls and was a nullity in the eye of
the law, and as this was found to be the case, the appeal must

be dismissed.
Sirinivasulu Chetti v. Palambula Guraviah (1), referred

to.

Appeal under clause 10 of the Letters Patent
from the decree passed by Jai Lal J. in C. A.
No. 2975 of 1926 on 7th April, 1927, affirming that of
Sarvdar Sewaram Singh, District Judge, Hoshiarpur,
dated 26th October, 1926, (which reversed that of
Sayed Zulfikar-ud-Din, Subordinate Judge, 3rd Class,
Hoshiarpur, dated 20th Maorch, 1926), dismissing the
plaintiff’s suit.

Faxir CHAND, for Appellant.

8. L. Purt and J. R. AeN1HOTRI, for Respondents.

Tex Crmavp, J.—This appeal arises out of a suit
bronght hy Ganga, plaintiff, under section 12 of the
Punjab Act IT of 1918 for a declarvation to the effect
that a certain area of land was mortgaged by the
plaintitf and defendants 2 to 6 in favour of Phoga,
defendant No, 1, and that it was liable to be redeemed
on payment of a certain sum of money. On second
appeal, a learned Judge of this Court sitting in Single
Bench dismissed the suit, leaving the parties to bear
their own costs. The plaintiff preferred an appeal
under clause 10 of the Letters Patent, which was

(1) (1927) 52 Mad, L. J. 460.
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heard and accepted by the learned Chief Justice and
Mr. Justice Broadway on the 6th February, 1933. It
appears, however, that Phoga. the sole contesting
respondent in the appeal, had died on the 23rd August,
1932, long before the appeal came on for hearing, and
no application to bring his representatives on the
record had been made within the time prescribed by
law. The fact of his death does not appear to have
been brought to the notice of the Bench at the time of
the heaving of the appeal. and it was decided in
ignorance of it.

On the 8th May, 1933, Gobind Das, who is one of
the three sons of Phoga, presented a petition for re-
view of the judgment of the Letters Patent Bench and
along with this application he filed an application
under Order 22, rule 4, Civil Procedure Code, praying
that he and his two brothers, Basanta and Chaukas, be
brought on the record as the heirs and legal representa-
tives of the deceased Phoga. The application for
substitution was granted by the learned Chief Justice
subject to just exceptions, and he also admitted the
review petition to a hearing. The matter came up
before the learned Chief Justice for final disposal on
the 17th November, 1933, as before that date Broadway
J. had left this Court. Before him, it was admitted
by the counsel for the plaintiff-appellant that Phoga
had died on the 23rd August, 1932, as stated in the.
petition for review and that the judgment of the
Letters Patent Bench having been passed against a
dead person was a nullity. The learned Chief Justice
accordingly accepted the application for review and
directed that the original Letters Patent Appeal
be heard by a Division Bench, “ who will decide inter
alic the question whether the appeal had abated by
reason of the failure of the appellant to implead the
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legal representatives of the deceased Phoga *’ within
days of his death. -

On the appeal coming up before us for final dis-
posal Mr. Fakir Chand, counsel for the appellant,
has not attempted to show that there was any sufficient
cause for not making an application to implead the
heirs of Phoga, deceased, within the period prescribed
by law, nor has he made any application for setting
aside the abatement. He has, however, urged that
robind Das, son of Phoga, having himself applied on
the 8th May, 1933, for substitution of his name and
the names of his two brothers in place of Phoga, de-
ceased, and this application having been granted by
the learned Chief Justice, the representatives of the
deceased have been actnally brought on the record of
the appeal and therefore the appeal was properly con-
stituted and should be heard and decided on the
merits. In my opinion this contention is without
torce and must be rejected. It is settled law that if
a respondent dies and his representatives are mot im-
pleaded within time, the appeal abates automatically
as against him on the expiry of the statutory period
and it is not necessary for the Court to pass a formal
order declaring that the appeal has abated. It is,
however, open to the appellant to have the abatement
set aside on a proper application made under Order
22, rule 9, Civil Procedure Code. TIn this case, how-
ever, no such application was made. As stated alread
Phoga, deceased. was the sole contesting respondent
in the appeal, the other respondents being merely pro
forma parties hamncr the same interest in the litiga-
tion as the appella,nt The result, therefore, was that
the appeal had abated in its entirety in November,
1932, and should have been dismissed as such. Tt
appears, however, that these facts were not within the
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knowledge of counsel or the Court at the date of hear-
ing, and the appeal was heard on the merits and
vaccep’ted When Phoga’s sons came to know of the
decision it became necessary for them to take steps to
have the judgment reviewed, and for this purpose and
this purpcse alone, one of them applied on the Sth
May. 1933, that he and his brothers be brought on the
record. A perusal of the review petition and the
accompanying application for substitution clearly
shows that the sole object of Gobind Das in taking
these proceedings was to have it declared that the
Lettevs Patent Appeal had actually abated in Novem-
ber, 1932, and the order accepting it had been passed
in ignorance- of the real facts. and was a nullity in
the eve of the law. By no stretch of imagination,
therefore. could the ovmntmg of this application be
mnudered to be tantamount to an order setting aside
'the abatement. Indeed. the learned Chief Justice.
while a.Howmg the review petition remarked that the
question whether the appeal had abated was not being
decided by him but was for decision by the Bench
which would re-hear the appeal. In this connection
reference may be made to Sirinitvasulu Chetti v.
Palamkula Guraviah (1), the facts of which are very
similar to those of the present case.

1 would accordingly hold that this appeal had
‘abated in November, 1932, and must be dismissed.
Having regard to all the circumstances the parties
f':hall bear their own costs in this Court.

ARDUL RASHID J —1 agree
P. S, , |
) Appeal dismissed.

SAY (1927):52 Mad. Lo J. 466. ;
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