
hard and fast rule on the subject, but the Court must,
in each case, consider the motive which has prompted M u s s a m m a t

a person to destroy his or her life. B ark at

A. N. C. The Crow n .
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a p p e l l a t e  CIVIL.

Before Teh Ghand J■

SITA I, DAS AND ANOTHER (BErENnANTS) Appellants 1934
versxis

P U N JA B  AND SINDH  BAN K. ^
TJMITED (Plaintiff) in

HOSHNAiS MAL-HIRA NAND f respondents.
AND o th e r s  (D e fe n d a n ts) J

Civil Appeal No. 139 of !934.

Giml ProGei.um €od&, A ot V of 1908, Order X L , rule 1 :
Interim Receiver—appointment o f~ in  a suit hy* a mortgagee 
iwitlrout 'possesHon) for recovery of the aonount due to him- 

Tlie Bespondent Bank, liaving' broiig'ht a suit against tlie 
mortgag'ors and sttbsequent mortgagees of a factory, fox i‘e- 
covery of the amount due to it on foot of an equitable inoit- 
gage, applied to tlie trial Court for appointment of a Eeceiyer.
The'Coui't g’ranted the petition and appointed the siibseqiient 
'defendant-mortgagees (wlio were in possession under a lease)
EeceiTers of tliei mortgag'ed property. On appeal by the 
subsequent mortgagees—

Held, that in this Province it is well settled that a 
mortgagee without possession is entitled to move the Court to 
appoint an Receiver and the Court may pass an order
to that effect i f , in the circum.stances of the case, it thinliS that 
it is just and convenient to do so.

Paras Pam  v. Puran Jfal Vitta. Mol 
Pwljah Sind Ba7ik l id (2), and Panamas 
PavKisami Chettinr (3), rehed upon.

(1> (1926) 85 X. 0. 7 (2) 1932
II. 50 Mad, 915 (F.B.).



1934 Miscellmuous first a'p'peal from the order of
S iT ^ iis  Kartar Singh, Senior S%bordinate Judge,

V. Lyallfur, dated the 27th No-vemher, 1933, af'pointing 
Punjab and Das and Gobind Ram as receivers and directing
blND JjANK

Ltd. them to keep intact ivhatever benefit might accrue 
fro'm the factory from, the date of the order till the 
decision of the suit.

B. C. M a n c h a n d a ,  for Appellants.
D a u l a t  R a m , for ( P l a i n t i f f )  Respondent,

’ek Chand ,T. T ek  Chand J.— T̂liis is an appeal under Order
X L III, rule 1 {s) from the order of the Senior Sub­
ordinate Judge, Lyallpur, for appointment of an 
interim receiver in a pending suit. The facts are 
that the respondent Bank, claiming to be an equitable 
mortgagee of a factory owned by defendants 1 to 4,, 
brought a suit for I'ecovery of the amount du.e to it on 
foot of the mortgage, by sale of the factory. In this 
suit they impleaded as defendants the mortgagor as 
well as defendants 6 and 6 who are also mortgagees of 
the same property under a registered deed. Along 
with th© plaint the plaintiff Bank filed an application 
for appointment of a receiver alleging that no interest 
had been paid to them for a number of years, that the 
charge on the property was increasing and the vaine 
of the property was decreasing, that the security had 
become inadequate, and there was danger o f the de­
fendants removing some of the parts of the machinery 
in the factory.

The application was resisted by defendants 5 and
6, bnt the learned Senior Subordinate Judge granted 
the application. He, however, appointed defendants 
5 and 6 as receivers and directed them “ to keep intact 
whatever benefit might accrue from the factory from

876  INDIAN LAW REPORTS. [VO L. X V



the date of the order till the decision of the suit ”  and 
to prepare an inventory of the machinery and other j)^g
articles lying on the factory. It is against this order ^ ^
that defendants 5 and 6 have appealed to this Court, Si^d Bamc
and the first contention raised on their behalf is that Ltd.
they are mortgagees in possession, and that their Ohand J
possession cannot, or at any rate, should not be inter­
fered v̂ dth 'until the decision of the suit. It is not 
denied that the mortgage in favour of defendants 5 
and 6 is of a date subsequent to that of the plaintiff.
Indeed, in the mortgage-deed in favour of defendants 
5 and 6, the equitable mortgage in favour of the 
plaintiff-Bank is expressly mentioned. The mortgage 
in favour of the defendants was also a mortgags with­
out possession, but it appears that in 1932 they took a 
lease o f the factory from the mortgagors for a period 
o f five years and ‘‘ paid ”  in advance the lease money, 
which, however, was adjusted in deduction of their 
own loan.

So far as the Courts in this province are concern­
ed, it is well settled that a mortgagee without posses­
sion is entitled to move the Court to appoint an 
interim, receiver, and the Court may pass an order if  
in the circumstances of the case it thinks that it is just 
and convenient to do so, see Paras Mam v. Pnm% 'Mai 
.(1) and Sujjmi Singh v. Punjab & Sind Banh, Ltd.
(2). The question has been recently considered at 
great length by a Full Bench o f the Madras High 
■Court in ParamMsim î Pillai y . Ramasami Chettiar
(3) in which it has been held that it is competent to a 
Court in appropriate cases to appoint an interim 
receiver in a suit filed by a mortgagee without posses-
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(1) (1925) 85 I. C. 737. (2) 1932 Ind. Rulings 64S.
(3) (1933) I. L. E. 56 Mad. 916, 926 (F.B.)-



I ek Ohand J.

1934 sion fo r  recovery o f  the am ount due to  h im  on  fo o t  o f
the mortgage. I hold, therefore, that the order is not 

SiTAL D a s  , .contrary to law.
Punjab AND far as the propriety of the order is concerned,
Sind Bank  ̂ ^

Ltd. after hearing Mr. Manchanda I  do not find any
adequate ground for interfering with the discretion of
the learned Senior Subordinate Judge. He has
amply safeguarded the interests o f the appellants by
appointing them as the receiver. A ll that they have
been required to do, is to keep an account and also to

keep’ intact the benefits accruing from the factory
during the pendency of the suit. The hearing of' the
suit is stated to have been fixed for a day in April.
In these circumstances, no real hardship is likely to
be caused to the appellants by the order in question.

In my opinion this appeal is without force and 
must be dismissed with costs. I order accordingly.

P. S.

Appeal dismissed
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