
APPELLATE CRIMINAL^

856 INDIAN LAW REPORTS. [vO L . XV.

Feh. U<

Before Currie mid Ahdul Mashid JJ.

•1934. HASH M AT KH AN  (C o n v ic t ) Appellant
versus

T he c r o w n — R espondent.
. Cnmiraal Appeal No. 1343 of 1933*

Indian Evidence Act, I  of 1872, sections 24, 2 7 ; Coii- 
fession— Inducement offered hy person in authority—metfi 
possihility of indticement—whether su f̂ftoient to render con­
fession inadmissible—Suggestion that it would he well for 
accused if  confessed— whether inducement—Confession—
irrelevant under section 24— how far (idmissihle under section 
27.

Tke Sessions Judge found as regards tlie question whetlier 
the confession niade by tke accused to one Malik Khaki Jan, a 
•Zaildar and Honorary Magistrate, was the result of induce­
ment ofiered by Malilt Ehaki Jan— that the bare pOBsibility 
cannot be excluded that some inducement Avas held put to the 
accused. I do not say that I  believe that as a matter of fact 
any inducement was offered, but the mere possibility of there 
having been some inducement is sufficient to render the con­
fession inadmissible under section 24 of the Indian Evidence 
Act.”

Held, that it is only when it appear& to the Court that 
th© confession has been made as a reBult of some indticement 
held out by a person in authority that it becomes irrelevant, 
a mere possibility of there luiving been some inducement is 
not sufficient (Wf/e section 24, Indian Evidence Act).

Held, however, that the vernacular words “  achha hog a 
■sÛ ur sack bataoge,'' used by lOaaki Jan when question­
ing the accused, are susceptible of the interpretation that the 
accused was told that it would be better for him if  he told 
the truth and that they amounted to an inducement within 
the meaning of section 2 4  of the Indian Evidence A c t  a n d  the 
accused’s confession must therefore be held to be inadmissible.

Amir Ali and Woodroffe’ s Commentary on the Indian 
Evidence Act, 9th Edition, pp. 283, 384, referred to.
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Held further, tiiat it is an erroneous view of the law to 
hold ttat section 27 of the Act can operate to make admissible 
in evidence a confession wMcli would otherwise be irrelevant 
under section 24, Under section 27 only so much of the con­
fession is admissible as relates distinctly to the facts thereby 
discovered.

A 'pfeal from the order of Mr. C. N. T. Henry^ 
Sessions Judge, A ttock, at Cam'phellfur, dated the 
6th October, 1033, convicting the a'p'pellant.

N a n d  L a l , for Appellant.

D e s  R aj Saw hney, Public Prosecutor, for 
I^espondent.

C u r r ie  J.-—The appellant Haslimat Klian has 
been convicted for the murder of Ms father Abbas 
Jihan and sentenced to death. He has appealed and 
his case is also before us under section 374, Criminal 
Procedure Code, for confirmation o f the death! 
sentence.

Abbas Khan was murdered on the night of the 
lst/2nd. April, 1933, in liis house. The appellant 
himself made the First Information Report at Pind 
Sultani Police Station, some 15 or 16 miles away, at 
6 P.M ., stating that, on going into the house after 
milking the cow and goat, he had found his father 
lying murdered. He had informed the 
Faja Khan and a relative, and, after seeing the 
corpse, they had directed him to go and report. He 
did not throw suspicion On anyone in the report. 
The Police proceeded to the village and it appears 
that suspicion fell at first on two other lots o f people, 
piz, Mmsammat Nur: Bhari, the wife o f the deceased, 
and her father; and on two men, named Sher Jang 
and Ghulam Mohammad. Finally; on the evening
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19-34 of the 4-tii April, suspicion centred on the accused 
and he was questioned. Nothing, however, Avas 
elicited that day.. The following day, the 5tli of 
April, the Sub-Inspector went off to village Basal^ 
accompanied by'' MGlik Sadnllah Khan, who was 
assisting in the enquiry. He left behind the 
Assistant Sub-Inspector .Ujagar Singh and Malih 
Khaki Jan. The Assistant Sub-Inspector spent th© 
day at the school making various enquiries and 
Hashmat Khan was made over to Malih Khaki Ja,n 
to question him further at his dera, some 100 yards 
away from the school. Eventually, about 3 p.m., the 
accused is alleged to have confessed to Malih Khaki 
Jan. He sent for M(ilik Sadullali Khan, who had 
returned by that tiine from. Basal, and the accused 
repeated his confession, undertaking to produce thfe 
hatchet with which the murder had'been committed. 
The two Maliks then took the accused to the Assistant 
Sub-Inspector and toki him that he had confessed. 
The party then went to the deceased's house where- 
tlie accused produced a hatchet and a chadar which 
was buried in the ground. These articles are proved 
to have been stained, with human blood by the report 
of the Imperial Serologist.

The accused before the Conmiitting Magistrate 
denied that he had murdered his father or produced 
the blood-stained axe and ehada,r and stated that the 
case had been got u|) against liim owing to the ennaity 
of Ghulam Mohammad and Slier Jang. Before th^ 
Sessions Judge he stated that he could not have 
t o  own father and that
and the Sub-Inspector had taken a bribe o f Rs, 9,000 
to shield Sher Jang ajid Ghulam. Mohammad and 
falsely accused him. He produced j]o defence.
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The assessors unanimously held that the aeciiseci 
was guilty, one of them qualifying his opinion by 
adding, ‘ ' I f  the confession is believed/’ The learn-

1934

Gukkie J.
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V,
ed Sessions Judge relying on the confession has con- The Gbown.. 
vieted the appellant.

Before turning to the discussion of this confes­
sion. it will be convenient to deal \\'itli the other 
evidence against the a|)pellant. The evidence 
clearly proves that the accused and his father
had not been on good terms. His father had;
bc '̂n married three times before he married his 
present v^ife Mnssamma^ Nur Bhari (P, W . 2).
When he married his present wife, some 3-| years 
back, the dower, according to her statement, was 
fixed at 160 hancils o f  land. Actually it appears 
from exhibit P . E., the mutation in her favour, that 
her husband transferred to her, in lieu o f dower,
1/8th share in his total holding o f 596 Icanals, i
niarlas, 'Le. an area of 71 kanals, 3 marlas. A s a
result of this, relations between her husband and 
Hashmat Khan had become strained. A  reconcilia­
tion had been effected through Faja Khan and the 
school master Ahmad IChan (P. W . 6) and Hashmat 
had returned to his father’s house. According to 
Ahmad Khan, the reconciliation had taken place five 
or six days before the murder, while I'aja Khan dated 
it at a month before the murder. On the night o f the 
murder there is no doubt that Kur Bhari
was, as she says  ̂ at the house of her parents. It may 
iiei’e be noted that there is nothing on the record to 
suggest that she or her father had any hand in cans- 
ihg the death o f  Abbas lOi The same remari 
applies to the suspicion thrown on Sher Jang and 
Ghulam Mohammad. Paj a Khan (P . W . 5) states
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1934 that tliey were not on good terms with the deceased but 
dees not specify the cause of enmity. This in itself 
affords no reasonable ground for suspecting them or 
holding that they procured evidence to bolster up a 
false ease against the present appellant.

The evidence of J'aja Khan is to the effect that 
after sunrise, when he was in his field, Hashmat Khan 
came and said that he had something important to 
say. He replied that he was busy, so Hashmat Khan 
went away and a couple of hours*" later the witness 
returned to the village and asked Hashmat Khan what 
his important news was, whereon he said that his 
father was lying murdered : witness saw the corpse 
and directed Hashmat to go and report as a long time 
had passed. This is extraordinary behaviour on the 
part of the appellant; but there is no ground for 
doubting Faja Khan’s evidence as, from the rest o f his 
statement, it is clear that he is doing his best to save 
the appellant. In addition to this there is the evi­
dence of Dullah, a Jf ochi, whose house is only divided 
from that of the appellant by a thorn hedge. He 
deposed to hearing a quarrel between father and son 
the previous night: his father asking him to clear out 
of the house and Hashmat then saying that since he 
had thrown him out he would see to him : Hashmat' 
then went to sleep a,t Faja Khan’s where he
usually slept. The next witness Sher (P. W . 4) says 
that he, too, was sleeping at that haithak: when he 
awoke at midnight to have a smoke he called out to 
Hashmat Khan hut got no reply: he found that he 
was not in the haithak. After smoking he went to 
sleep again and shortly after Hashmat Khan return*  ̂
ed< He said that he had been to his house for a stroll* 
About morning meal time the news that Ahbas had
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been murdered reached the witness. These two wit­
nesses were not examined by the Police till after the 
alleged confession. That in itself is no ground for 
'disbelieving their evidence. As the learned Sessions 
Judge points out, however, though this evidence may 
afford good ground for suspecting the appellant, it is 
in itself not sufficient to establivsh his guilt.

To turn now to the confession alleged to have 
been made by Hashmat Khan to Malik Khal^d Jan and 
Malik Sadullah Khan on which the learned Sessions 
Judge has relied for the conviction of the appellant. 
This confession has been attacked bv Dr. Kand Lai, 
who argued the case for the appellant on several 
grounds. First, he contends that the appellant made 
no confession whatever and that the two Maliks are 
perjuring: themselves in saying that he did. In  the 
second place, he urges that the confession is inadmis­
sible a,s having been ma.de in the presence of the Police, 
or, i f  not in their actual presence, that the Police 
were so close that it was tantamount to their being 
present. Thirdly, that it was inadmissible as having 
been made in consequence o f inducement offered by 
persons in authority.

iVs regards the first contention, I  can see no 
ground whatever for acceptins: it. There is no ap- 
pfi f pon for Malih Khaki Jan and 'Malik 
Radn l̂ ĵb Khan, neither o f whom belong to the appel- 
Ifint’ s villap^e, to falsely imolicate him. The other 
two contentions must be discussed at some length. As 
reo-arr!<q the sncro-estion that the Police were present 
v̂ dien the confession was made to 
this is bf>sed on the statetnent of Faja Khan (P .
5), who states that He, 'MaWk Sadullah KHaii and
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19;S4 Malik Khaki Jan kept conversing with Haslimat
HismiiT presence of the Police. Haslniiat Kiiart

Eb:an at the time was imder surveillance but not under
The &OWN The Sub-Inspector, according to Faja Khan,

------ was actually present .when Plashmat Khan confessed.
Ptorie J. Sub-Inspector, the witness means the Sub-

Inspector Cluiiidh'i Qamar-ud-Din, there is not the 
least doubt that that officer was not present but had 
gone to investigate another murder at Basal with 
MaM-k Sadullah Khan. There is not the least reason 
for disbelieving the Assistant Sub-Inspector and 
M.(Mh Khaki Jan who state that, while the Malik was 
questioning Hashmat Khan, the Assistant Sub-. 
InspectoT vms carrying out other enquiries at the 
school, a hundred yards away. Dr, Nand Lai contends 
that, in such eircumstaiices, it must be held that the 
appellant confessed in the presence of tl.iePolice. In 
this connection he cited two rulings Kutcib A ll v. 
'Cmnni (1) and Bulaqi y . The Crown (2). In the 
former ruling it ŵ as held that a confession made to a 
Zaildar. in the presence of the Police and after 
arrival of the Thanedar, who at the time of the con­
fession was sitting onlv a. few yards off, was in realit}^ 
a confession nia,de to the Police within the nieanin'g 
of sx-ction 25 of the Indian Evidence Act and con­
sequently inadmissible in evidence. In the latter 
roling the confession was held to be irrelevant under 
section 24 of the Indian Evidence Act, the learne'd 
Judge remarking: ‘Mt appears to me from the 
circumstances that it (the confession) was caused by 
Bakra holding out an inducement as from the Sub- 

; Ijispector whose man he undoubtedly was.’ ’ The 
learned Public Prosecutor in dealing with this as|>ecl
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of tlie eoiifession lias ret'eirred to tlie Full Bench deci-
sion o f tbis Coort reported in AMuUa  v, Cfown  (1)  ̂ E ashm at
and iirs’es tliat. even if the Police were held to have Kh.4k

. . . .  V.
been present when the confession was made., yet it is the C r o w n .

admissible as havino’ been made to a Magistrate and 
thus coming within the scope of section 26 cd the 
Indian Evidence Act, It ŵ as elicited from Malik 
K’haki Jan in cross-examina,tion that he was an.
Honorary Magistrate. There is not the least groiind 
for disbelieving this statement, thongh Dr. Nand Lai 
contends that it has not l:)een proved that he is an 
Honorary ]\Iagistrate. It is further nrged that as 
a matter of fact Malik Khaki Jan is a Zaildar and 
therefore a village Magistrate and as such a confes­
sion made to him would not come within the scope o f 
section 26 of the Indian Evidence Act by virtue o f 
the explanation attaehed to that section. In this 
province, however, Honorary Magistrates exercise 
their powers mider the Code of Criminal Procedure, 
and the contention, therefore, has no force.

Dr. Nand Lai further contends that the ruling 
referred to is inapplicahle in the present case as 
Malik Khaki elan was not ’ ' associated with the 
Police in the investigation,'’ and had not proclaimed 
the fact that he was a Magistrate. There is nothing, 
however, that I can see in the ruling to limit it in 
any such way. and in my opinion, even i f  it were held 
that a confession made in these circnmstances w^hen 
the Sub-Inspector ŵ as a hundred ya r̂ds away was 
made in the presence of the Police, the defect would 
be cured by the fact th^t MaMk IChaM Jan was a 
M agistrate.' ,

As regards the third ]}oint, the que-stion has been 
rendered somewhat difficult by the manner in wliicli

'TOL. ;X V ] LAHORE SERIES,
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1934 it has been approached by the learned Sessions Judge.
Ha^ at has come to no clear finding as to whether the-

Khan confession was the result of inducement offered by
The Csown Jan. He remarks: I am o£ the

—— opinion, after a careful reflection, that the bar©'
OimEiB J. possibility cannot be excluded that some inducement

,was held out to the accused. I do not say that I  
believe that as a matter of fact any inducement was 
offered; but the mere possibility of there having been 
some inducement is sufficient to render the confession 
inadmissible under section 24 of the Indian Evidence 
Act. And, if the confession stood alone, I  am of the 
opinion that it would have to be disregarded as 
evidence in this case.”

Had the learned Sessions Judge referred to tlie- 
language of section 24 of the Indian Evidence Act he- 
[would have seen that “  a confession made by an 
accused person is irrelevant in a criminal proceeding, 
if the making of the confession affears to the Court 
to have been caused by any inducement ^  
proceeding from a person in authority, and sufficient  ̂
in the opinion .of the Court, to give the accused person 
grounds, which would appear to him reasonable, for 
supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him”  . The sec­
tion does not lay down, as the learned Sessions Judge 
considers, that if there is a bare possibility of an 
inducement having been offered that is sufficient 
ground for holding that the confession is irrelevant,
Ifc is only when it appears to the Court that the con­
fession has been made as a result of some inducement’ 
held out hy a person in authority that it becomes 
irrelevarit. In the present case it would seem thai

8 6 4  INDIAN LAW REPORTS. [v O L . X T '



tiie learned Sessions Judge has misdirected liimseif 
in the view that lie has taken. He has certaiiil)^ not K a s h m a t

clearly found that it appears to him that the confes- K han

sion was a result of any inducement held out by Crown

MaUk Khaki Jan. I  shall revert later to the con- ----- -
si deration of whether or no there is good ground for 
holding that any inducement Avas offered. The 
■cursor}' treatment o f this question of inducement by 
the learned Sessions Judg^e has arisen from ihe 
erroneous view which he has adopted as regards the 
-eilect o f the recovery o f a blood-stained hatchet and 
chadar. He appa,rently thinks that section 27 of 
the Indian Evidence Act can operate to make admis­
sible in evidence a confession which would otherwise 
be irrelevant under section 24 of the Indian Evidence 
Act. He has based this opinion on certain remarks 
occurring in Biilaqi v. The Crown (1). These 
remarks appear as the head note in the report o f that 
case given in the A ll India Reporter (1), as cited by the 
learned Sessions Jud^e. In the head note o f the 
authorized report, however, these words are qualified 
and the head-note runs ; The discovery of the dead 
body a,t the instance o f the accused was admissibie 

' against him, becanse the broad ground for not admit- 
tino* confession under inducement or to a PoliceO ''
officer is the danger of adniittihg false confessions, 
but the necessity for the exclusion disappears in a 
case provided for by section 27j when the truth o f the 
confession is guaranteed by the discovery of facts in 
consequence of the information given.'’ From this 
and the judgment itself it is clear that it was not 
the whole confession which was admitted 
mucli thereof as related 'distinctly to the fact therein 

r (1) (1928) I. L. B. 9 iali. 671: 1928 A. I. E. (liah.) 476.

VOL. X V ]  LAHOEE SEEIES. 8 6 5
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1934 discovered, that is to say, in tliat case the discovery 
of the dead body. In the present case all that would 
be admissible under section 27 of the Indian Evidence 
Act would be the recovery of the blood-stained axe 
and cliadar.

To revert to the question of, whether the confes­
sion was made by the appellant owing to any induce­
ment offered to him, Malih Khaki Jan states that all 
he told the accused was that it would be better if  he 
told the truth. The words used in the vernacular are : 

mhha hoga agar sach lataoge.’ ' They were alone- 
at the time. The evidence of Malih Sadullah Khan 
throws no light on the ])oint as he was away with the 
Sub-Inspector at Basal at the time the confession was 
made to Malih Khaki Jan. One prosecution witness 
Faja Khan (P. W . 5), clefinitely states that the pre­
ceding evening the Sub-Inspector tried to prevail on 
the accused to confess saying that he would be 
pardoned. The Snh-Inspector was never questioned 
as to whether he examined the accused at all before 
the confession was Blade to Malih Khaki Jan. The 
Assistant Sub-Inspector states that he made en­
quiries from. the accused on the evening of the 4th : 
and the accused appeared before the Sub-Inspector at 
8 a .m . on the 5th : and w as made over to Mcdih 
Khaki Jan about 9 a .m . when the Sub-Inspector left. 
I f  the evidence of Faja Klian be accepted:at its face' 
vahie there would clea.rly be ground for holding that 
the confession was induced. Even if  the Sub- 
Inspector o-r the Assistant Sub-Inspector did not go 
so far as actually to say that he would be pardioned 
there would appear to be some ground for thinking 
that some inducement was held out to the appellant 
by the Police before they handed liim over to MaMk



Khaki Jan. As regards the words used by Malik 19̂ 4
Khaki Jan, Amir A li and Woodrofte in their com- H ashmat

mentary on the Indian Evidence Act, 9th edition^ Khax 
pp. 283, 284, remark; There is, however, one form Ceown.
o f inducement, namely, ' You had better tell the ------
truth ’ and equivalent expressions which are regard- J"-
ed as having accjuired a fixed meaning in this connec­
tion, as if a technical term, and are always held to 
import a threat or promise.’ ’ It appears from the 
commentary that such words are only held not to be 
an inducement where they are qualified in some 
manner, such as by an appeal to the accused’s religi­
ous sentiment. In the present case there is no such 
qualification and it cannot be said that the words as 
they stand are a mere exhortation to tell the truth.
In view of the fact that the accused had already been 
questioned by the Police before he was handed over 
on the 5th to Malik Khaki Jan the words are sus­
ceptible of the interpretation that the accused was 
told that it would be better for him i f  he told the 
truth and that, in my opinion, amounts to an induce­
ment. Mfilik Khaki Jan sls Zaildar and an Hono­
rary Magistrate must be held to be a person in autho­
rity within the meaning o f section 24 o f the Indian 
Evidence Act and the. confession must, therefore,be 
held to be inadmissible under the provisions of that 
section.

W e are left, therefore, with the ; production o f  
the axe and chadar. Neither of these articles has 
been proved to be the property o f : the accused. A c­
cording to th e , Assistaiit Sub-Inspector they were' 
identified by Mussammat Nur Bhari as belonging to

■ Abbas Khan; the, deceasecl.' - ^  ' in the
: recovery list is a/pnâ ' ; MMSsammdi Nut; 'Bhari,

A^OL. X V ]  LAHORE SEKIES. 8 6 7
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however, was never called upon in Court to identify 
tlieni, and it cannot be said that there is anything to 
show that they belonged to the accused.

In the light of the decision reported in Sukkan v. 
The Crown (1), nothing more than the statement of the 
accused that he had buried this hatchet and chadar at 
that place is admissible. None o f the witnesses state 
that at the time of the actual recovery of the axe the 
accused made any admission that this was the weapon 
used in the commission of the crime. Thus the fact 
that Malik Khaki Jan is a, Magistrate is no ground for 
holding' that something  ̂ more o f the confession iso o
admissible.

Even, coupled with the evidence regarding the 
suspicious conduct of the appellant, tlie mere produc­
tion of the blood-stained axe is not, in my opinion, 
apart from the confession, which I  have held to be in­
admissible. sufficient ground for maintaining his con­
viction.

I would, therefore, a,ccept the appeal and acquit 
the appellant.

A bdul R ashid J.— I agree.

Appeal accepted.

(1) (1929) I. L. R. 10 Lali. 283.


