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Before Lord Tomlin, Lord Macinillan, and Sir John W(^Uis..

MOHAMMAD A K B A R  KH AN
1934._____ versus

20. M USHARAF SH AH  a n d  a n o t h e r .

On Appeal from the Court of the Judicial Commissioner, North- 
West Frontier Provioce.

Exec'^.tion —  AtUichfrneni— P'resu'ni'ption that foTTnalittes- 
complied u'ith, — Jurisdiction —  Decrees of Revenue Court —■ 
Claim to attached Property—Suit in Civil Court—-Indian E vi­
dence Act, I of 1872, s. Ild—Punjah Tenancy Act, X V I o f  
1887, ss. 77, 88—Civil Procedure Code, Act V of 1908, Order' 
X X I, rr. 54 (2), 63.

Wliere tliere is evidence tliat land lias been attaclied in. 
execution of a decree, a presumption arises imder the Indian 
Evidence Act, s. 114, in tke absence of eyidence to tlie con- 
traiy, tbat a copy of tlie order of attacliment was affixed in 
tlie Cdlleetor’s office in compliance witli Order X X I , r. 54 (2),. 
and tliat all other necessary formalities were complied witli.

Land belonging’ to a member of an agTicultural tribe 
nnder tlie Pnnjab Alienation oi Land Act, 1900, was attached 
in execution of decrees of the Eevenne Court for rent due under 
a lease. The attaclimfents were snccessfnlly objected to by a 
person who claimed possession as transferee of a mortgag’e by 
the debtor. Thereupon the decree-holder instituted a suit 
in the Ciyil Court against the objector, and the debtor for the- 
piirpose of determining’ the rights between himself and the 
oBjector: —

Held, (1) that the suit was not one which the Efevenue 
Court had jurisdiction to entertain under s. 77 of the Punjal)' 
Tenancy Act, and that, as the matter could bfe determined 
only by a separate suit under Order X X I , r. 63 (which was 
applicable bĵ  s. 88 of the above Act), the vsuit was rig’htly: 
instituted in the Civil Court; (2) that, upon the groimd 
vstated above, the attachments were to be taken aa having■ 
beeii vailidly made, but that the right of the decree-holder-



VOL. XV LAHORE SERIES. 8 3 7

tiiereunder as to part of tlie land was subject to tlie riglit of 
the objector, tliat right having' accrued before proliiliitory 
■orders had been made by the Eeveiiite Court.

Decrees reversed.

Consolidated Appeals (No. 93 of 1932) by special 
leave from two decrees o f the Court of the Judicial 
Conimissioiier, N .-W . F. P . (December 2, 1930) re­
versing a decree o f the District Judge, Peshawar 
(February 27, 1930).

The appellant instituted a suit against the 
respondents in the District Court of Peshawar for 
declarations that lands o f respondent No. 2 had been 
attached and were still under attachment fox the 
satisfaction of decrees for rent obtained by the ap­
pellant in the Revenue Court, and that certain trans­
actions o f sale or mortgage ete ted  by respondent 
No. 2 in favour of respondent No. 1 were ineffectual 
against his, the appellant’ s rights. Respondent No. 2 
had obtained an order o f the Revenue Court setting 
aside the attachments, and an appeal therefrom to the 
Revenue Commissioner had been dismissed.

The facts appear from the judgment of the Judi­
cial Committee.

The Court o f the JudiciarGommissioner/revers­
ing a decree of the District Judge, dismissed the suit. 
The learned Judicial Commissioners, said that the 
■object -of the suit was nothing more nor less than to 
get the orders o f the executing Court set aside. In 
tlieir opinion the Revenue: Commissioner had been 
wrong in holding that no appeal lay to him from the 
order. They doubted whether Order X X I , r. 63/ ap­
plied, but considered that if  a separate suit lay the 
proper forum was the Revenue Court, not the Civil

M ohammad 
A kbab. E hak  
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M itshahaf . 

Sh a h .
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19S4 Coint.. Further, they held that it was not shown that 
M o h a m m a d  copies of the orders for attachment had been aflixed in 

AkbauKhaî - the Collector’ s ouice in compliance with Order X X I.
r. 54 (2), a,nd that was fatal to the validity of tlie- 
attachments.

Dunne K. G. and W allach , for the appellant.

I)e G-kuythek K. C. and Parieh for respondent 
jSTo. 1.

The judgment of their Lordships was delivered
bv-™

Lord Tomlin— This is an appeal from the Court 
of the Judicial Commissioner, North-West Frontier 
Province, which reversed a. decree of the District 
Judge o f Peshawar.

At the outset their Lordships desire to call atten- 
tion to the unsatisfactory way in which the record 
in this case has been prepared. Many documents to- 
which reference has necessarily been made have not 
been printed, and considerable difficulty has been en­
countered in ascertaining' the facts and the nature of 
the points to be considered. In future, their Lord­
ships w ill have to consider whether they should hear
a, case presented in so slovenly a manner until it has 
been put into proper shape. The time of their Lord­
ships’ Board should not be occupied in unravelling 
matters which it is the duty o f the parties to present 
in an intelligible form.

The facts of the case, as th'eir Lordships under­
stand them, are as next narrated.

In December, 1914, the appellant being then 
about to proceed on war service, granted a number o f  
leases of his lands to various persons.



Among these leases was one contained in a regis- 
tered deed, dated the 15th December, 1914, whereby a Moham?>jad ■
lease o f certain lands was granted to the Ivhan

respondent, who is hereafter called the debtor, for five M'useahap 
years, at a yearly rent. Shah.

By clause 12 o f the lease the debtor hypothecated 
certain lands o f his own, including 250 kanals in the 
area of Maho Dheri to secure the rent, and it was 
provided that the debtor should have no power to sell 
or ifiortgage the hypothecated land during the period 
of the lease, and that the appellant could recover his 
lease money by sale or mortgage of such land.

The rent fell into arrear, and on the 25th 
Januaiy, 1918, the appellant obtained against the 
debtor, in the Revenue Court before the Assistant 
Collector, a decree for Rs. 1,484-8-0, together with 
costs and future interest.

In April, 1932, after the decision of the Judicial 
Oonimissioner, which is the subject of the present 
appeal, the appellant secured an alteration in  the 
decree of the 25th January, 1918, by incorporating 
therein some additional words which had appeared in 
the antecedent judgment, to the effect that the pro­
perty hypothecated by the lease should be made liable 
for the payment.

The plaint or other initiatory proceeding in the 
suit which resulted in the decree of the 25th January,
1918, has not been included in the record. Their 
Lordships are not satisfied that the Revenue Court 
would have had any jurisdiction to entertain a suit 
framed as a suit to enforce the hypothecation. At 
any rate, the present appeal must, in their Lordships’ 
judgment, be dealt with on the footing that the suit
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1934 was to recover a mone}- debt, and that the decree in
— ~ question was a money decree.

M ohammad
A k b a r K hai  ̂ It was in fact treated throughout as a moiiej 

Mttshauai' decree, and it will be hereafter referred to as the first 
Sh a h . money decree.

By way o f enforcing' the first money decree, the 
appellant obtained from the Assistant Collector on 
the 6th August, 191B, a prohibitory order restraining 
the debtor from transferring the property in the 
annexed schedule by sale, gift, or otherwise.

The schedule is not printed in the record, but it 
seems to be accepted the Courts below that it re­
ferred to or included the 250 kanals hypothecated by 
the lea,se.

It is alleged that an attachment of the 250 kanals 
followed. The Judicial Commissioner in the present 
case has held that that attachment has not been proved, 
because there was no direct evidence that a copy o f the 
order o f attachment was fixed in the C<.;llector’ s office. 
Their Lordships are of opinion that there is evidence 
that the land was attached, and that in the absence of 
any evidence to the contrary, it ought to be presumed 
that all necessary formalities were complied with' (see 
section 114 o f the Indian Evidence A cd).

Subsequently , on the 31st July, 1919, the Assistant 
Collector, being of opinion that the debtor was a 
member o f an agricultural tribe within the meaning o f 
section 16 of the Punjab Alienation of 'Land Act, 1900, 
and that accordingly his land could not be sold, direct­
ed " the file to be consigned to the record,”  meanitig 
presiiiiiably that no further proceedings under the firsst 
money decree and the subsequent attachment sHould lie 
taken.',..
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In the meantime further rent became due from the 1934
debtor and on the 23rd August, 1919, the appeilant ^̂ foHAiiMAD 
obtained in the Revenue Court as against the debtor a A k b a r  K h a n  

decree (hereinafter called the second money decree) for m u s h a r a f  

Rs. 8,321-0-9 and costs. S h a h .

On the 18th May, 1921, the Assistant Collector 
granted a further prohibitory order upon proof that 
the debtor had failed to satisfy the first and second 
money decrees.

The schedule to this order is not printed, but from 
the report of the atta,ching officer, dated the 26th May,
1921, it appears that some 1,675 kanals in the area- of 
Maho Dheri were attached and on the 17th August,
1921, a proclamation was issued announcing the 
attachment and inviting objectors to come f o r w a r d .

T?his land apparently included the 250 kanals covered 
by the first prohibitory order. Here again the Judi­
cial Commissioner has held that because there is no 
direct evidence o f the fixing of a copy of the order of 
attachment in the Collector’ s office, there was no valid 
attachment at all. Their Lordships do not agree with 
this conclusion. In their Lordships’ judgment there 
was ample evidence of an attachment and in the 
absence o f direct evidence to the contrary it must be 
presiuned that all formalities were duly complied with .

It seems that the appellant was proceeding con- 
€ur?ently against other lessees o f his who were also in 
default in paying their rent a,nd that in each case the 
prohibition o f  sale by section 16 o f the Punjab Aliena­
tion o f Land Act was held to apply . An appeal, how­
ever, was taken to the Eeveniie Gommissioner on this 
point. The appeal failed, but the Commissioner in­
timated that by lease or receivership the attached 
lands eould be made available to satisfy the decretal 
amounts.



1934 As a result of this intimation, the Collector on tliet
M ohammat) November, 1926; made an order appointing a

A kbab Khan receiver of tlie 1,675 kaiials. This order is not print- ■ 
Mtjsharaf ^6^D -tinie an objector in the person o f the first

Sh a h . respondent had appeared on the scene. His position
was that he was the transferee of a mortgage with 
possession created in 1915 (that is before either of the 
prohibitory orders) on some part of the attached land. 
The mortgage did not inchide the 250 kanals, as 
appears froin the judgment of the District Judge o f 
Peshawar in the present suit. The objector was also 
the purchaser (l̂ iit after 'both the prohibitory orders) of 
the debtor^s interest in all the attached lands including 
the 250 kanals.

The 1st respondent accordingly again brought th@ 
matter before the Court. There had been a change o f 
Collectors after the order of the 23rd Fovemter, 1926  ̂
and the new Collector held that the land belonged to 
the 1st respondent and was therefore not liable to 
attachment at all.

An appeal to the Revenue Commissioner failed. 
He held that the appeal was incompetent and that th© 
appellant’s remedy was by way of suit.

z^ecordingly on the 14th October, 1928, the pre­
sent suit was begun by the appellant in the Court o f 
the District Judge o f Peshawar,

In this suit the appellant claimed that the 250 
kanals hypothecated by the lease were attached under 
the 1st attachment and still remained under attach­
ment and that the rest of the land in dispute was 
attached and still remained attached under the 2nd 
attachment, and that the appellant could recover his 
decretal monies by a leasing of the attached lands, and
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fnrtlier tliat all transactions of mortgage or sale under 1934 
wliicii the 1st respondent claimed, subsequent to , the Mohammad 
date of the hypothecation or that of the attachment, A kbar K hak- 

were null and void and ineffective against the appel- M’Usharai? 
lant's rights. Sh a h ..

The a,hove appears to be the effect o f the claim, 
though there are discrepancies between the dates and 
amoiints Hientioiied in the plaints and those appear™ 
ing in other documents in the record.

The District Judge held that the 250 kanals were 
A'a] idly attached and were still attached and that the 
land conld be leased to satisfy the appellant’ s claims 
end that it was unaffected by the subsequent sale to 
the 1st respondent and that the 2nd attacHment was 
valid'and subsisting', but that the appellant could only 
satisfy his claims against the lands comprised in the 
2nd a,ttaehment subj ect to the rights o f the 1st 
respondent as transferee o f the mortgage of 1915, so 
far as these lands were affected by such rights.

The 1st respondent appealed to the Court o f the 
Judicial Commissioner where the appeal was allowed 
and the suit was dismissed with costs. Fraser J. C. 
delivering the judgment of the Court held that the 
Civil Court had no jurisdiction to entertain the suit 
and that even i f  it had there had been no valid attacli- 

' ment.

Their Lordships are of opinion that the judgment 
below was wrong and that the District Judge was 
right.

The real purpose o f the present suit is to deter­
mine the rights between the appellant and the 1st 
respondent. That is not a m it  which in their Lord-
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1934 sliips  ̂ opinion the Revenue Court was competent to 
entertain under section 77 of the Punjab Tenancy Act.

Having regard tO' section 88 of the same A ct and 
the rales made thereunder, Order 21, rules 58 to 63 
of the Code of Civil Procedure applied to the case 
when once the rights o f the 1st respondent intervened, 
and the Revenue Commissioner was right in holding 
that the matter could only he determined by a suit 
under rule 63 of Order 21. That suit had to be 
brought in a Court of competent iurisdiotion. The 
Revenue Court, the jurisdiction of which is strictly 
limited, was not such a Court.

Their Lordships have already expressed their 
view that the attachments must be taken to have been 
validly made, and this being so the only remaining 
question is as to their effect against the 1st respondent.

Their Lordships agree with the District Judge 
that so far as the 250 kanals, which were not included 
in the 1915 mortgage, are concerned, the interest of the 
1st respondent, who only came in after the prohibi­
tory orders, is subordinated to that of the appellant.

With regard to the remainder of the land, the 
attachment can only be effective against the 1st 
respondent subject to his rights as transferee of the 
1915 mortgage. ’

The rights of the appellant under the hypotheca­
tion contained in the lease are, o f course, distinct from 
his rights under an attachment of the hypothecated 
land to enforce a money decree. It is with the latter 
rights only that this suit deals. His rights as holder 
of the hypothecation can be enforced only in a properly 
constituted mortgage suit in a Court of com.petent



jurisdiction. It is to be noted, however, that before
their Lordships' Board it was admitted on behalf of Mohammai>
the 1st respondent that the hypothecation is valid. Akeae Khan;

Their Lordships are therefore of opinion that the Mushauae 
appeal should be allowed and that the order o f the 
District Judge should be restored.

Their Lordships will humbly advise His Majesty 
accordingly.

The costs of this appeal will be paid by the 
respondent No. 1. There will be no order as to costs 
below,

A . M .  T.

Appeal accented.
Solicitors for appellant: Stanley Johnson &
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Solicitors for respondent No. 1 : T. L. Wilson &
Co. ■


